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DEQ S ON AND CREER
(n January 7, 1980, Admnistrative Law dficer (ALOQ Robert LeProhn

i ssued the attached Deci sion and recommended Q- der in this proceedi ng.
Thereafter, Respondent and General Counsel each tinely filed exceptions, a
supporting brief, and a reply brief.

Pursuant to the provisions of Labor Code section 1146, the
Agricultural Labor Relations Board has del egated its authority in this matter
to a three-nenber panel.

The Board has considered the record and the attached decision in
light of the exceptions and briefs and has decided to affirmthe rulings,?

findings, and conclusions of the ALOand to

YW reject any inplication in the ALOs Decision that intent is , necessary
el ement of surveillance. Enpl oyer surveillance of an enpl oyee’ s protected
activity violates section 1153(a) when such :conduct tends to interfere wth,
restrain, or coerce agricultural enployees in the exercise of the rights
guar ant eed by section 1152 if the Act. Sunnyside Nurseries, Inc. (Sept. 11,
1980) 6 ALRB No. 52; Merzoi an Brothers Farm Managenent, Inc. (July 29, 1977) 3
ALRB Nb. 62; NLRBv. Aero Gorporation (5th dr. 1978) 581 F.2d 511 [92. LRRV
1287]. See Lawence Scarrone (June 17, 1981) 7 ALRB No. 13.




adopt his recormended Qrder,? as nodified herein.

CROER
Pursuant to Labor (ode section 1160.3, the Agricultural Labor
Rel ations Board hereby orders that Respondent Kawano, Inc., its officers,
agents, successors, and assigns, shall:
1. QGease and desist from
(a) Failing or refusing to neet and bargain collectively in good
faith, as defined by Labor Gode section 1155.2(a), wth the United FarmVWWrkers
of Anerica, AFL-Q O (UFW as the certified excl usive collective bargaini ng
representati ve of Respondent's agricultural enployees, by: (1) unilaterally
changi ng enpl oyees’ wages or working conditions; (2) failing or refusing to
furnish information rel evant to collective bargaining at the UPNs request; or
(3) failing or refusing to bargai n regardi ng wages and worki ng conditions of
its office clerical enployees.
(b) Interfering with the right of its enpl oyees to conmmuni cate
freely wth and recei ve informati on fromthe UFWor any ot her | abor
organi zation at their dwellings | ocated on Respondent's prem ses.
(c¢) Inany like or related nanner interfering wth, restraining
or coercing agricultural enployees in the exercise of rights guaranteed t hem by

Labor Gode section 1152.

2. Take the followng affirmative actions which are

ZIn light of special circunstances present herein, we have nodified the ALOs
Recommended Oder to allowthe Regional Drector to direct a radi o broadcast of
the Notice to Enpl oyees in the event forner enpl oyees cannot be reached by
nmail. See, Kawano, Inc. (Dec. 26, 1978) 4 ALRB No. 104.

ALRB Nb. 16 2.



deened necessary to effectuate the policies of the Act:

(a) Uoon request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive coll ective bargai ning representative of
its agricultural enpl oyees and if an agreenent is reached, sign a witten
contract incorporating that agreenent, at the request of the UFW

(b) MNMake whole all agricultural enpl oyees enpl oyed
by Respondent in the appropriate bargaining unit at any tine during the period
fromJune 29, 1977, to the date on whi ch Respondent commences to bargain in
good faith and thereafter bargains to a contract or a bona fide inpasse, for
all losses of pay and ot her economc | osses they have incurred as a result of
Respondent' s refusal to bargain, as such | osses have been defined i n Adam

Dairy, dba Rancho Dos R os (1978) 4 ALRB No. 24, plus interest conputed at 7

percent per annum

(c) Preserve and, upon request, nmake available to the Board
or its agents for examnation and copying all records rel evant and necessary to
a determnation of the amounts due to the af orenenti oned enpl oyees under the
terns of this Oder.

(d) Sgnthe Notice to Enpl oyees attached hereto and,
after its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth hereinafter.

(e) Post copies of the attached Notice in
conspi cuous places on its property for a 60-day period, the period and pl aces
of posting to be determned by the Regional Drector. Respondent shall exercise

due care to replace any Notice which has

7 ALRB No. 16 3.



been al tered, defaced, covered or renoved.
(f) Provide a copy of the attached Notice to each enpl oyee
hired during the 12-nonth period fol low ng the date of issuance of this Qder.
(g0 Ml copies of the attached Notice in all appropriate
| anguages, within 30 days after the date of issuance of this Qder, to all
agricultural enpl oyees referred to in Paragraph 2(b) above and to all enpl oyees
enpl oyed during the payrol|l period i medi ately precedi ng June 29, 1977. If the
Regional Director determines that Respondent does not nai ntai n adequate
addresses of forner enpl oyees and that nmailing the Notice would therefore be
I nappropriate, he nay at his discretion, direct Respondent to arrange for the
Noti ce to be broadcast in all appropriate | anguages on a radio station in the
sout hern San D ego county area, once a week for four weeks during Respondent's
next peak hiring season. The station and the tinmes of the broadcasts shal |l be
determned by the Regional Drector.

(h) Arrange for a representative of Respondent or a Board agent
to distribute and read the attached Notice, in all appropriate | anguages to the
assenbl ed enpl oyees of Respondent on conpany tine and property, at tinmes and
pl aces to be determned by the Regional Director. Follow ng the reading, the
Board agent shall be given the opportunity, outside the presence of supervisors
and nanagenent, to answer any questions enpl oyees nay have concerni ng the
Nbtice or their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all nonhourly wage

enpl oyees to conpensat e

ALRB Nb. 16 4,



themfor tine lost at this reading and the questi on-and-answer peri od.

(i) Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps which have been taken to
conply wthit. Uon request of the Regional Drector, Respondent shall notify
himor her periodically thereafter in witing of further actions taken to
conply wth this Oder.

ITIS FAUIRTHER CGROERED that the certification of the UFW as the
excl usi ve col | ective bargai ning representative for Respondent's agricul tura
enpl oyees, be extended for a period of one year fromthe date on which
Respondent commences to bargain in good faith with the UFW

Dated: July 9, 1981

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber

7 ALRB No. 16 5.



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the San O ego Regional Jfi ce,
the General (ounsel of the Agricultural Labor Relations Board, Issued a

conpl aint which alleged that we had violated the law After a hearing at which
each side had a chance to present its facts, the Agricultural Labor Rel ations
Board has found that we failed and refused to bargain in good faith wth the
Lhited FarmVWrkers of Averica, AFL-QO (URW in violation of the law The
Board has told us to post and mail this Notice. V¢ will do what the Board has
ordered, and also tell you that the Agricultural Labor Relations Act is a |law
which gives you and all farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. To form join, or hel p unions;

3. Tovotein a secret ballot election to decide whether you want a
uni on to represent you;

4, To bargain wth your enpl oyer about your wages and wor ki ng conditions
through a union chosen by a najority of the enpl oyees and certified
by the Board;

5. To act together wth other workers to try to get a contract or to
hel p or protect one anot her; and

6. To decide not to do any of the above things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT refuse to provide the UFWw th the infornation it needs to bargain
on your behal f over working conditions.

VEE WLL NOT nake any change in your wages or working conditions wthout first
notifying the UFWand gi ving thema chance to bargain on your behal f about the
proposed changes.

VE WLL permt UFWrepresentatives to cone onto property under our control in
notor vehicles to visit and communi cate wth you at your dwel | ings during
nonwor ki ng hour s.

VE WLL in the future bargain in good faith wth the UAWwth the intent and
pur pose of reaching an agreenent, if possible, on a collective bargaini ng
agreenent. In addition, we wll reinburse all workers who were enpl oyed at any
tine during the period fromJune 29, 1977, to the date we begin to bargain in
good faith for a contract, for all |osses of pay and ot her economc | osses they
have sustained as the result of our refusal to bargain with the UFW

Dat ed: KAWND | NC
By:

Representati ve Title

If you have any questions about your rights as farmworkers or this Notice, you
may contact any office of the Agricultural Labor Relations Board. Qne office is
| ocated at 1350 Front Sreet, Room 2056, San O ego Galifornia 92101. The

t el ephone nunber is (714) 237-7100.

This an official Notice of the Agricultural Labor Rel ations Board, an agency of
the Sate of Galifornia.
DO NOT REMOVE (R MUTI LATE

7 ALRB No. 16 6.



CASE SUMARY

Kawano, Inc. (URWY 7 ALRB No. 16
Case Nos. 77-CE 28/ 28- Al 42- X

ALO DO I ON

The ALO concl uded that Respondent viol ated section 1153(e) and (a)
commenci ng on June 29, 1977, by its: (1) failure to provide the UFWw th
various requested data relevant to collective bargaining; (2) denial of access
to UFWagents under the terns of a negotiated access agreenent; (3) restricting
or preventing UFWagents fromtaki ng vehi cul ar access to enpl oyees' residences
on conpany property; (4) refusal to bargain concerning clerical enployees in
the bargaining unit; and (5) unilateral increase in piece rate of tomato
packer s. Fhspondent i ndependent |y viol ated section 1153(a) by denyi ng UFW
agents vehicul ar access to areas of its ranches where enpl oyees resi ded.

BOARD DEAQ S ON

The Board affirned the ALOs findings and his concl usi on that
Respondent vi ol ated section 1153(e) and (a) and section 1153(a) by engagi ng in
the acts and conduct descri bed above.

REMEDY

The Board ordered Respondent to cease and desist fromfailing or
refusing to bargain collectively in good faith wth the UFW fromunilaterally
changi ng enpl oyees' wages or working conditions, fromfailing or refusing to
furnish information relevant to collective bargaining, fromfailing or refusing
to bargain regarding the wages and working conditions of its office clerical
enpl oyees, and frominterfering wth the right of its agricultural enpl oyees to
communi cate freely wth and recei ve infornation fromthe UFWor any ot her | abor
organi zation at their dwellings | ocated on Respondent's premses. In addition,
Respondent was ordered to neet and bargain collectively in good faith wth the
UFW at the UFWs request, and to nake whole all its agricultural enpl oyees who
were enployed at any tine during the period fromJune 29, 1977, to the date it
begins to bargain in good faith for a contract, for all |osses of pay and ot her
economc | osses they have sustained as the result of Respondent's refusal to
bargain in good faith. The usual reading, posting, and nailing of a Notice to
Enpl oyees were al so ordered. The Oder permts the Regional Drector to direct
Respondent to arrange for a radi o broadcast of the Notice to Enpl oyees in the
event he determnes that Respondent does not nai ntain adequat e addresses of its
fornmer enpl oyees and that nailing the Notice woul d be inappropriate. Finally,
the Board extended the UFWs certification for a one-year period comenci ng on
the date on whi ch Respondent commences to bargain in good faith.

* * %

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * *

7 ALRB No. 16



STATE G CALI FCRN A
BEFCRE THE

AR ALTURAL LABCR RELATI ONS BOARD

KAMNO | NC

)
Respondent ;
and )
)
WN TED FARM WIRKERS F AMER CA )
AFL-A O )
)
Charging Party )
)
APPEARANCES

Thonas A Nassif, Esquire
Surdevant, Nassif & P nney
P. Q Box 710

444 South H ghth Street

B GCentro, Galifornia 92243
(n Behal f of Respondent

BEown F. Lowy and Philip Kruger, Esquires
915 Capitol Mall
Sacranento, California 95814

and
Jorge Carrillo
General ounsel
1350 Front S reet, Room 2056
San Dego, Galifornia 92101

h Behalf of the Agricultural Labor
Rel ati ons Board

DEQ S ON

STATEMENT F THE CASE

Robert LeProhn, Admnistrative Law (fi cer:

-1-

Case Nos. 77-(E28-X

77-E28-1-X
77-C&42-X

Thi s case was



heard before ne in San D ego, Galifornia, commencing Gctober 23, 1978, and
concl uding January 8, 1979. There were 26 days of heari ng.

Charges were filed agai nst Kawano, Inc., in Case No. 77-CE 28-X
on Decenber 2, 1977; an anended charge, captioned 77-CE 28-1X was fil ed
January 19, 1978. nh Decenber 22, 1977, an additional charge was filed
nam ng Kawano, Inc., Josiah L. Neeper, David B. Geerdes, and Gay, Gy,
Antes & Frye as Respondents. Notice of hearing and consol i dated conpl ai nt
as well as an order consolidating the cases for hearing i ssued on August 22,
1978. Oh Cctober 9, 1978, a first amended conpl ai nt i ssued. The charges, the
conplaint and the first anended conpl aint were duly served upon Respondents.

Respondent Kawano, Inc., answered the conpl ai nt on
August 31, 1978. The renai ni ng Respondents answered the first anended
conpl aint on Cctober 19, 1978. Oh ctober 22, 1978, the first anended
conpl aint was dismssed as to Respondents Gay, Gary, Ames & Frye, Josiah
Neeper and Davi d Geerdes. Kawano, Inc., remains as the sol e Respondent .

Kawano is charged with viol ations of Labor Code Sections 1153 (a)
and (e), Section 1155.2 (a), and Sections 1153 (c¢) and (d) of the Act.

As Charging Party, the Uhited FarmWrkers of Anerica (UAW noved
to intervene in the proceedi ngs. The notion was granted w t hout opposition.
At the close of the heari ng extensive briefs were filed by the General
Gounsel and by Respondent.= Uoon the entire record, including ny observation
of the deneanor of the wtnesses and after consideration of the briefs, |
nake the fol | ow ng:

F ND NG G- FACT

. Jurisdiction

Kawano, Inc., is a corporation engaged in agriculture in San
Oego Gounty, Galifornia, wthin the neaning of Labor Gode Section 1140. 4
(a) , and is an agricultural enployer wthin the neaning of Section 1140. 4
(c). The Agricultural Labor Relations Board has, on_several prior occasions,
asserted jurisdiction over Respondent's operations.?

The UFWis an organi zation in which agricul tural enpl oyees
participate. It represents those enpl oyees for purposes of collective
bargaining, and it deals wth agricultural enpl oyers concerni ng gri evances,
wages, hours of enpl oyment and conditions of work for agricultural
enpl oyees. The UFWis a | abor organi zati on wthin the neani ng

YThe brief filed by the General Gounsel consisted of 379 pages.
The brief filed by Respondent was not consecutively paged. It appears to be
of approxi mately the sane | engt h.

ZKanano. Inc., 3 ALRB No. 25 (1977); Kawano. Inc. 3 ALRB
No. 54 (1977); Kawano. Inc., 4 ALRB No. 104 (1978).
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of Labor Code Section 1140. 4(b).
1. Respondent’s (perations

Curing 1977 and 1978 Kawano farned four separate San DO ego Gounty
properties: lvey, Bonsall, Rancho Santa Fe and San Luis Rey. Its principal
crop during this period was round (pole) tomatoes. It also grew cherry
tomat oes, cauliflower, avacados and strawberri es.

Respondent’ s offices are located at Sun Luis Rey Ranch in a buil ding
whi ch al so houses a tonato packi hg operation whi ch since June, 1978, has been
used sol el y to pack tonatoes grown by Kawano. The shed is operat ed by a
separat e corporation known as Pacific Beauty Packi ng Conpany, Inc.¥
Respondent’s entire crop of round tomatotes is packed in the Pacific Beauty
shed. Prior to June 1978, Pacific Beauty al so packed tonatoes for two
I ndependent growers-Vega Brothers and Pacific Mew Farns, a/k/a Sickles.

Respondent’ s cherry tonato and caul i fl ower crops are packed in a shed
other than the round tomato shed. Srawberries are fiel d-packed.

There is little or no interchange between tomato shed workers and the
enpl oyees who pack cauliflower and cherry tonatoes, the latter group consists
prinarily of Kawano field workers assigned to pack the two crops. Wiile
Respondent, prior to June, 1978, contended, with regard to the caulifl ower or
cherry tonat o packi ng. Respondent has at all tines regarded such enpl oyees as
agricultural enployees and wthin the unit for which the UFWwas certifi ed.

_ Pacific Beauty functions as the sale armof Kawano. Fred W]Iianson,
an of fi cer and sharehol der in Pacific Beauty, perforns these services.*

[11. The Whfair Labor Practices
A Failure And Refusal To Bargain.

Respondent is charged wth multiple refusals to bargain and is
al so charged wth not bargaining in good faith, i.e., engaging in surface
bargai ning. The findings and concl usions wth respect to each allegation are
separately set forth bel ow

1. Failure to Bargain In God Faith:

Paragraph 10(a) of the first amended conpl ai nt charges Respondent
w th engaging i n surface bargai ni ng by negotiating

_ 9The status of Pacific Beauty and Kawano as a conmon enpl oyer is
di scussed bel ow

_ YParticul ar aspects of Respondent’s operations are discussed in nore
detail belowin connection with specific allegations in the conplaint.



wth no intention to reach a contract as evi denced specifically in having nade
proposal s whi ch could not be accepted by the UFW in refusing to nake

neani ngf ul concessi ons for nore than a year foll ow ng the URWs certification,
and in attenpting to undermne support of the Unhion by engaging in various acts
charged as refusals to bargain or as violations of Section 1153 (¢).¥ Wth
respect to the allegations of Paragraph 10 (a), | nake the foll ow ng "H ndi ngs
of Fact."

March 16-June 29, 1977. Oh March 16, 1977, the UFW
was certified as bargaining representative for a unit of "AL agricultural
enpl oyees of Kawano Farns, Inc." Qn April 7, 1977, Glbert Padilla, Secretary-
Treasurer of the UAW sent Kawano Farns, Inc., a witten request to begin,
negotiations, Padilla s letter was acconpani ed by the ULhion's standard "Request
for Information" and by the Lhion's standard initial proposal s covering non-
economc itens.

h May 3, David Geerdes, Respondent's attorney, wote Padilla
that he had taken steps to gather such infornati on as was avail abl e and whi ch
he regarded as "obviously relevant to negotiations.” He said the infornation
was contai ned i n vol umnous records whi ch were available for the UFWs
I nspection and/or duplication. He noted that if the UAWdesired copi es of any
records, the Conpany woul d provide an estinmate of the cost involved. Geerdes
said he did not understand the rel evance of sone of the requested information,
and suggested discussing the natter at the initial bargai ni ng session. H al so
asked to be contacted regarding a date for this first neeting.

By letter of May 20, Padilla directed Geerdes to contact A ex
Beauchanp, the URWnegotiator assigned to the Kawano negotiations, for a
neeting date. On May 24 Geerdes wote Beauchanp, encl osing copies of his
correspondence wth Padilla, to ask how Beauchanp w shed to proceed and when he
would like the first neeting.

Beauchanp tried unsuccessfully on June 6, 7 and 17 to reach
Geerdes by tel ephone. h June 20, an associ ate of Geerdes w ote Beauchanp
acknow edging his call of the 17th, explaining that Geerdes was away fromthe
of fi ce and proposi ng June 29 as the date for the initial neeting. Beauchanp
t el ephoned hi s accept ance of the proposed dat e.

O June 23, Beauchanp responded to Geerdes My 3 letter to
Padi |l a regarding the "Request for Infornation."® He asserted that the
I nfornation requested was rel evant and necessary to enabl e the UFWto bargain
intelligently; that the U-Wasked only that the data avail able be supplied "...
inthe formor manner it is presently available to the conpany. V¢ are not
requesting that the conpany go through vol umnous records and conpil e the data
ina particular form" Beauchanp asserted Respondent was obliged to furnish the
material wthout cost; but if it refused to do so, he wanted a

The first amended conpl aint, which is the operative pleading, wll
be referred to hereafter as the conpl ai nt.

YHereinafter referred to as "Request. "

-4-



detailed statenent regarding the cost of copying the data.

Meeting Nb. 1--June 29, 1977: n June 29, 1977, at
the offices of Kawano's |awers, Gay, Gary, Ames & Frye, the first of 28
neetings was held. It was devoted primarily to Geerdes’ response to the UFWs
"Request for Information.” There was no discussion of the contract proposal s
previously submtted by the UFW

The UFWs contract ratification procedure was di scussed as
was the UFWs desire that a Kanano be present during the bargai ni ng sessi ons,
Geerdes havi ng appeared by hinsel f at the openi ng session. Beauchanp wanted a
ranch tour in order to facilitate his understandi ng of problens whi ch woul d
arise during the course of bargai ning. Respondent agreed to arrange a tour.

~ The UFWsaid it needed access to Kawano's properties to talk
to enployees living there and to distribute literature to themregarding the
UFW  The Lhion sought an interi magreenent covering access.

Questions were al so rai sed about Respondent's refusal to
rehire a group of enpl oyees, including negotiating coomttee nenbers, laid off
at the end of the 1975 season.” The nenbers of the Lhion's negotiating
coonmttee were told to show up at the ranch; Geerdes sai d they woul d be hired
i f additional workers were needed. He explained it was the Kawano policy to
hire those who were at the ranch site when addi ti onal workers were needed.

The neeting was adj ourned by mutual agreenent, and
July 15 was set as the date for the next neeting. Beauchanp testified the
neeting cane to a natural end and was short because it was a prelimnary
neet i ng.

June 30-July 15: During the interval between the first and
second neetings there was an exchange of correspondence, initiated by Geerdes,
regardi ng access. eerdes wanted to know what limts, if any, the UFWwas
proposi ng wth respect to nunbers taking access and the duration of access. He
want ed the Union proposal reduced to witing. Beauchanp responded that Geerdes
was stalling. Geerdes replied in a hand-delivered letter that Kawano woul d not
agree to unlimted access. Beauchanp and Geerdes di scussed access i nmedi at el y
prior to the second bargai ning session on the 15th. They al so di scussed an
I nci dent in which one of the UPWrepresentatives seeking access was all eged to
have had a gun.

Meeting No. 2--July 15, 1977: Beauchanp agai n reguested t hat
a Kawano be present at the bargai ning sessions. Geerdes said if he found it
necessary, he woul d have soneone present and anticipated that such woul d be the
situation at sone future date. Beauchanp asserted that the absence of a Kawano
woul d del ay negoti ations. Geerdes acknow edged understandi ng of Beauchanp' s
pos: Ej i on. Hg said that when grow ng season pressures eased up perhaps a Kawano
woul d attend.

"See Kawano. Inc., 4 ALRB No. 104 (1978).




A discussion of Kawano's hiring practice was triggered by
Beauchanp' s account of havi ng acconpani ed workers to the Kawano office and
havi ng been told that only John Kawano did the hiring. Geerdes expl ai ned t he
procedure: John Kawano det ermnes how nany people are to be hired; he
comuni cates this decision to his field forenen who theQ hire the allotted
nunber fromanong those at the ranch site seeking work.® Geerdes sai d Kawano
was unavai | abl e the day Beauchanp and the workers visited the office. He said
John Kawano had directed himto offer jobs to the individual s when Beauchanp
had acconpani ed to the offi ce. Beauchanp expressed dissatisfaction wth this
hiring procedure; he contended it worked a hardship on workers by requiring a
daily trip fromMexico to the ranch site. He said the current procedure was
new and that the forner practice had not required a daily show up; that
wor kers who showed up on days when no new workers were needed were told
appr oxi mat el y when work woul d be avail abl e and how many workers woul d be hired.
Geer des deni ed there had been any change in hiring procedures.?

_ Geerdes stated Kawano agreed to a ranch tour by UFW
representatives and proposed July 23 as a date for such a tour.

Geerdes submtted an interi maccess proposal for di scussion.
It paralleled the ALRB s access regul ation. Beauchanp responded by argui ng the
UFWhad an unlimted right to visit the workers who |ived on the prem ses.
There was discussion of the tine limtations on access proposed by Geerdes; of
permtting access during the workers' 10-mnute break periods; of the nunbers
to be permtted to be on the premses at any one time;, of the need for prior
notification that access was to be taken; and of the | ocation on a ranch at
whi ch the UFWcoul d neet and confer wth the workers; i.e., whether at a
desi gnated area or wherever the workers were | ocated. Geerdes said he woul d
rewite the proposal and forward it to Beauchanp. He requested that no access
be taken until he coul d enlighten Kawano' s forenen regardi ng the agreenent.
Geerdes rewote the agreenent, executed it on July 18 and forwarded it to
Beauchanp who executed it on July 26. It was to run through Septenber 1, 1977.

_ The neeting ended by nutual agreenent, and a date was set
for their next neeting. There was no discussion of the Lhion's initial
pr oposal .

Meeting No. 3--August 23, 1977: Beauchanp rel ated probl ens
whi ch he and nenbers of the conmittee had experienced wth Kawano supervi sors
regardi ng access. Geerdes promsed to investigate the conpl ai nts. Beauchanp
agai n rai sed questions about the hiring procedures and said it was frustrating
for workers to drive to zeanside only to be told there was no work. He want ed
Kawano to notify the UFWwhen work was avail able so it coul d provi de workers.
Geerdes responded by restating Kanano' s hiring procedures.

_ - ¥See Kavano. Inc., 4 ALRB No. 104 (1978), at p. 3, et seq., for
di scussion of nodification in hiring systemeffected i n 1975.

Y bi d.



Beauchanp, for the first tine, suggested that the UFWs
previ ously submtted, non-econonmc proposal s be di scussed. Geerdes stated he
woul d have difficulty reachi ng agreenent on any itemw thout the UFWs
econom c proposal in front of him

Beauchanp began by noting that the proposal given
Kawano was the basic UPWproposal presented to all enployers. He then
proceeded to discuss Article 1, Recognition, and stated the article was
essentially a statenent of the law Geerdes di sagreed, saying the | anguage
proposed contract coverage autonatically including persons in any |ater
certified unit of Kawano enpl oyees.

Geerdes i nqui red whet her | anguage appl yi ng the agreenent to
"all agricultural joint ventures, partnerships and any other forns of
agricultural business operation by and between Gonpany shal | be covered by the
terns of this Agreenent” was intended to cover .a partnershi p between Kawnano
anddoutsi ders. Beauchanp's response was no. Geerdes responded that it appeared
to do so.

Geerdes questioned whether the Uhion proposed to limt a
forenan's right to free speech by its proposal that Conpany representatives
. Wil (not) take any action to di sparage, denigrate or subvert the Uhion."
Beauchanp sai d the paragraph's purpose was to prevent pressure being exerted on
the workers by the forenen.

The UFWs Lhion security proposal was di scussed. Geerdes
asked whet her it covered tenporary enpl oyees. Beauchanp said it applied to
everyone; that an enpl oyee working nore than five days was required to join the
Lhion as a condition of enploynent. The reason for this position was that sone
benefits are common and accunul at ed fromenpl oyer to enpl oyer.

Geerdes asked no questions regarding the check-of f proposal
or the requirenent that a list of current workers be supplied one week after
agreenent was reached. He asked about indemmification of the Enpl oyer for
termnating a worker at the request of the UPWfor |ack of nenbership.
Beauchanp said he was wlling to discuss this probl em

Wien the di scussion noved on to the hiring hall proposal, Ray
Kawano want ed an expl anati on of how it woul d work. He suggested that the UFW
could not neet his needs. Beauchanp said the UPW used radi o ads and beat the
bushes to neet enpl oyer requirenents, and if the Union were unable to supply
wor kers, no one el se would be able to do so.

Geerdes said that if Kawano were to agree to a hiring hall,
it woul d be advantageous to have a hall in northern San O ego CGounty. Beauchanp
said the establishnent of such a hall was under di scussion wthin the Uhion.

During the course or the meeting Beauchanp i nquired whet her
the print-out he received included the packi ng shed. He stated the UFW
considered the shed agricultural, and its enployees part of the unit.
Beauchanp of fered no expl anation for the UFW
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position. He went on to state that if Kawano disagreed as to the status of shed
enpl oyees, it shoul d produce facts supporting its position. The neeting
ad) ourned by nutual agreenent.

Because of Beauchanp's intervening unavailability, Septenber
13 was set as the date for the next neeting. Geerdes later cancelled the
neeting, citing the need to prepare for an unfair |abor practice trial
i nvol ving Kawano and the UFW The neeting was reschedul ed for Septenber 28.

August 23- Sept enber 28:. Geerdes and Beauchanp exchanged
correspondence during the interval between neetings regardi ng Geerdes' probl em
of coordinating negotiations and the Kawano unfair |abor practice trial.

Geer des asked Beauchanp to joinin a notion to the Admnistrative Law G ficer
seeking to continue the trial so that he mght continue wth negotiations.
Beauchanp declined to do so; as a result, Geerdes arranged for one of his
partners to take over the negotiations.

Meeting No. 4--Septenber 28, 1977: Beauchanp opened the
neeting by asserting that negotiations were proceeding too slowy and that
Kawano was not allotting enough tine for neetings and was not neeting
frequent|ly enough. Geerdes denied the charges, stating that the Gonpany had not
limted the tine allotted for_negotiations and had never stated they were
unwi I ling to neet nore often. 2

The di scussion noved to Article 4, Seniority. Beauchanp
stated the UFWphil osophy called for the last hired to be the first fired. He
listed the conditions under which seniority woul d be broken, and stated t hat
seniority would prevail in filling vacancies or newjobs as well as in |ayoff
and recall, that seniority would prevail wth regard to pronotions and that the
proposal | ncluded sone "aspect of on-the-job training." The seniority
di scussion | asted approxi natel y two hours.

Geerdes related Kawano's policy of reducing the work week as
the season neared its end. He said that some workers woul d . | eave Kawano to
take other jobs rather than accept the shortened work week and asked whet her
such workers woul d be treated as having quit rather than having been |aid off.
Beauchanp said he thought sone cutoff point could be established to distinguish
"quits" from"layoffs."

o ~ Geerdes questioned the applicability of the seniority
provision to an individual |eaving the bargaining unit to becone a supervisor.
Beauchanp responded t hat the proposed provi sion would not apply to such
per sons.

Geerdes al so sought to confirmhis understanding that a
per son who had worked at Kawano during the period of the ALRB el ection in 1975
woul d be slotted into the proposed seniority list wth his appropriate date of
hi re even though he had not worked at Kawano si nce 1975. Beauchanp responded
that such persons would get seniority fromtheir original data of hire.

Y &erdes' assertion is consistent with the record.
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Respondi ng to a question, Beauchanp stated t hat
classification as well as Conpany seniority was bei ng proposed. He said
classification seniority shoul d pose no problens since the people wthin a
particul ar classification woul d have been-determned by the Enpl oyer. Kawano
responded that all persons wthin a classification mght not be able to do all
the tasks required of the classification.

o _ There was a discussion of the UPWs proposal that on-the-job
training be given on the basis of seniority. Kawano voiced a preference to
sel ect the individual s to whomsuch training woul d be gi ven.

Ray Kawano stated that the Gonpany did not have peopl e who
wor ked year-round as tractor drivers or truck drivers, although such
i ndi vi dual s were year-round workers. Beauchanp said that consideration woul d
be given to his probl em

Beauchanp wanted a response to the UPWs initial proposal .
Geerdes said his practice was to refrain fromnaki ng a counterproposal until he
had heard an explanation of the Lhion's initial proposal. H also said it would
be difficult to nake a counterproposal until he had an econom c proposal from
the Uhi on. Beauchanp responded that no economc proposal was possibl e w t hout
all the infornmation requested of the Emwl oyer. Geerdes promsed a
counterproposal wthin tw weeks after the UAWconpl eted its presentation of
the initial proposal.

During the course of the neeting, Josiah Neeper nade an
appear ance and was introduced as the Eerson taki ng over the negotiations as
Kawano' s negotiator. Neeper and Beauchanp agreed upon dates for a series of
neet i ngs.

Meeting No. 5--Crctober 5, 1977: Neeper took over as Kawano' s
negotiator. The neeting was devoted to a detail ed di scussion of Article 5,
Glevance and Arbitration. Beauchanp was inpatient with the progress of
negotiations. He wanted a proposal on the articles which had been di scussed.
Neeper sai d he woul d provide the UPWw th a conpl ete Enpl oyer response at the
next nmeeting, noting that he understood the bal ance of the Lhion's proposal . He
said the Conpany's ! counterproposal would be its initial position and that
further novenment was possible. At Beauchanp' s suggestion, the neeting adj our ned
wth the parties agreeing to neet on Cctober 12.

Meeting Nb. 6--Cctober 12 As promised, Neeper presented an
Enpl oyer response to the Lhion's initial proposal except as to a grievance and
arbitration provision. Neeper said he had insufficient tine to prepare a
response on this point. Beauchanp requested that Neeper proceed through his
proposa: article by article, noting the nodifications he had nade in the UFWs
pr oposal .

Kawano proposed |imting the scope of the recognition clause
tothe unit for which the UFWhad been certified. Its proposal did not include
shed enpl oyees because they did not vote in the election. Nor di d Respondent
propose aut onatic coverage of enpl oyees working at any after-acquired
properties or for any entity



ot her than Kawano, except as required by the existing certification.

Kawano proposed that neither the Uhion nor the Conpany
interfere wth an enpl oyee's ALRB rights and that they jointly make known to
enpl oyees that each woul d be treated equal ly irrespective of Uhi on nenber ship.
Kawano al so proposed that the Uhion | anguage regardi ng deni grati on of the Uhion
be nodified to provide that UFWrepresentatives woul d not denigrate the

Enpl oyer.

Kawano' s Lhi on security proposal was limted to proposing
nai nt enance of nenbership wth an annual 30-day w thdrawal period. Expressing
concern about liability for discharging an enpl oyee for failure to pay dues,
Kawano proposed that it have the right to go to arbitration if it had questions
regardi ng such a discharge. It al so proposed i ndemmification for any danages
incurred as the result of conplying wth the UFWs request to di scharge an
enpl oyee for failing to acquire or naintai n good-standi ng nenber shi p.

Kawano agreed to supply a current |ist of enpl oyee nanes,
addresses, S S A nunbers and classifications wthin a nonth after execution of
the agreenent rather than within a week as proposed by the UFW

In Article 3, Kanano proposed optional rather than nandatory
use of the UFWhiring hall. Respondent's seniority proposal gave effect to
seniority only inthe limted and unlikely situation of "ability,
qgualifications, fitness, aptitude, reliability and efficiency (being)
substantially equal in the good faith opinion of nmanagenent."

Kawano proposed that a just cause limtation on discipline
apply only to workers enpl oyed nore than 90 days and that the "just cause"
I:crr!jj[ ati oln_ be restricted to suspensions and di scharges as opposed to any form
of discipline.

~ Kawano proposed that UFWaccess to its properties be [imted
to what was required by the ALRA

n the subject of "New or Changed Jobs" (Article 8), there
was di scussi on of whether Kawano's proposal would apply to all newjobs or only
t hose whi ch were contenpl ated to be permanent. It was intended to be limted to
per nanent jobs. Respondent proposed limting arbitration in this areato
unresol ved di fferences about the rate for the newjob and that mutual agreenent
to submt to arbitration be required. Absent agreenent to submt to
arbitration, the parties would be free to exercise their statutory rights.
Beauchanp di d not inquire what Kawano neant by "statutory rights.” Kawano pro-
posed that the rate for any new or changed job be operative as of the date of
an arbitrator's anard or the date a dispute regarding the rate was ot herw se
resol ved. The UFWhad proposed the newrate be retroactive to the date work
comenced in the new cl assification.

Kawano proposed that the granting of | eaves of absence be
discretionary rather than nandatory (Article 9).
/1l
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Respondent agreed with the principle of a maintenance of
standards cl ause, but proposed that the scope of the clause be limted to
certain specified working conditions to be listed in the contract (Article 10).

In responding to Article 11, "Supervi sors and Bargai ni ng Uit
VWrk, " Kawano proposed that supervisors be permtted to continue doi ng the work
they were currently doing and, nore significantly, proposed that grievances
regardi ng supervisors doing unit work be excluded fromthe scope of the
gri evance procedure.

Kawano responded to the URWproposal regardi ng pi cket |ine
observance and refusal to handl e struck goods by addi ng the fol | ow ng | anguage:
"only to the extent that the ALRA creates such a protected right. ..." Neeper,
I n response to a Beauchanp question, said he did not know whet her the ALRA
provi ded such protection.

Wth respect to "Health arid Safety” (Article 14), Kawano saw
an advantage to a safety conmttee; it proposed that the coormttee function in
an advi sory capacity. Neeper al so noted that sone of the chemcals which the
UFWproposed to ban were not prohibited by | aw

_ Neeper stated that the UFWUhi on | abel proposal was not
appl i cabl e to Kawano' s operations, but if Kawano ever wanted to use the UFW
label, it was prepared to foll owthe UFWs rul es.

Responding to the UFWs "No O scrimnation” proposal, Neeper
said the article should be nade applicable to both the Conpany and the Uhi on.
He expl ai ned that he had excluded violations of the article fromthe scope of
the gri evance procedure because the state and federal agencies in the field
were not bound by an arbitrator's decision, and the discrimnatee had a right
to go to the agency regardl ess of any grievance procedure.

Kawano al so proposed nodifications of the UFWI anguage on the
foll ow ng subjects: "Article 17, Bulletin Boards," “Aticle 18, |Incone Tax
Wthhol ding," "Aticle 19, Qedit Whion Wthhol ding," "Article 20, Locations of
Gonpany (perations,” "Article 21, Subcontracting," "Article 22, Mdification"
(favored nation clause), "Article 24, Successor dause," and "Article 25,

Fam |y Housing. "

Kawano accepted the UPFWproposal on "Article 23, Savings
d ause. "

Inaddition to responding to the UFWs proposed provi si ons,
Kawano proposed the followng articles: "Mmnagenent Rghts,” "No Srike/ No
Lockout ," heal th i nsurance and wages.

Wien Neeper finished goi ng over Kawano' s proposal , Beauchanp
expressed his dissatisfaction, saying that the Gonpany was only prepared to do
what the lawrequired. He said he wanted to review his notes to nake sure he
under st ood t he Gonpany’ s position. He al so said that he woul d have to discuss
their proposal wth the workers.
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The parties had previously agreed to neet on Cctober 14;
however, Beauchanp was not sure he coul d have a response ready by that neeting.

Meeting No. 7--Cctober 14: This neeting was cut short by
Beauchanp because he had not had sufficient tinme to prepare a response to
Respondent ' s count er proposal . Beauchanp was di sappoi nted w th the Gonpany's
posi tion, again saying that Kawano was apparently prepared to do only what the
| aw requi red. Neeper reviewed his proposal point-by-point, noting the areas in
whi ch the Gonpany proposed goi ng beyond what the | aw required. Neeper al so
stated the UPWhad not responded to the Conpany's proposal s on wages,
nanagenent rights and a no-strike cl ause.

Beauchanp sai d he woul d gi ve Neeper an econom c proposal and
a local issue proposal. No nention was made of the need for any additi onal
i nformation fromKawano before such proposal s coul d be presented. The parties
agreed to neet on Cctober 27.

h Cctober 18 Neeper nai |l ed Beauchanp t he Gonpany' s proposed
gri evance procedure.

Meeting No. 8--Cctober 27, 1977: The Whion had prepared no
response to the ctober 12 Kawano proposal . Beauchanp want ed Neeper to revi ew
t he Kanano proposal agai n and expl ain why UFWproposal s were not accept abl e.
Neeper did this. For the nost part, his presentation anounted to a reiteration
of what he said during his presentation of Gctober 12. There was additi onal
clarification in the followng areas: Kawano failed to propose a specific
check-of f provi sion because it consi dered check-off an economc itemand part
of its economc package. Kawano considered a hiring hall unnecessary, and al so
it did not want to be limted to one source in procuring its enpl oyees;
however, it was agreeable to voluntary utilization of the hiring hall.

Kawano was opposed to a pernmanent arbitrator and was al so
opposed to using a Sate onciliator as the arbitrator because .there was only
one person in the San Dego office. Thus, using the Gonciliation Gfice woul d
nean the de facto establishnent of a permanent arbitrator under the contract.

~ Neeper thought seniority was unnecessary; but since the UFW
hag_ proposed seniority | anguage, Kawano had responded with a proposal on the
subj ect .

Kawano felt the article on "Suspensi on and O scharge" was
unnecessary, but had responded since the UPVnade a proposal covering the
subject natter. Beauchanp replied that by limting the article to "enpl oyees
wth nore than 90 days' continuous service, it would apply to very few peopl e.

Turning to access, deeper agreed that the ALRA on its face
did not require the Conpany to permt any post-el ection access. Therefore, he
asserted the Gonpany had no legal obligation to provide such access. Neeper did
not respond to Beauchanp' s contention
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that the UPWhad a right to visit workers living on the property i ndependent of
any right granted by the ALRA Neeper stated that whenever the UPWnoved of f a
denmand for unlimted access, Respondent was prepared to nove.

Kawano saw no need for a provision relating to new or changed
jobs since it had a flexible work force and people did not work full-tine as
other than general farmlabor. However, since the Lhion wanted | anguage deal i ng
wth the problem it was prepared to di scuss the subject. Neeper reiterated the
subst ance of the Kawano proposal, explaining that the only issue which could go
before an arbitrator was one regarding the rate to be applied to any new
classification. Kanwano proposed that the rate ultinmately arrived at not be
retroactive1 because permtting retroactivity would tend to del ay agreenent on
a newrate. Y Beauchanp sai d the proposal gave the URWnot hi ng; Neeper responded
that it gave the Lhion the right to strike if Kawano woul d not agree to
arbitrai[ion. Neeper repeated his statenent that this was the BEnployer's initial
pr oposal .

_ Neeper again stated that Kawano did not want discrimnation
i ssues covered by the grievance procedure because the grievant was not bound by
It.

At the UPW/'s request, the neeting term nated when Neeper
conpl eted his discussion of the first 20 articles of the Kawano proposal . The
UFWwanted tine to go over the proposal because it was inportant for the Uhion
to under st and nanagenent's position. Beauchanp acknow edged that he got a | ot
fromthe di scussion.

The parties agreed upon Novenber 4 as the date for the next
neeting. There was no nention of the UFWs "Request for Information" or the
need for additional infornmation before submtting a new proposal .

Meeting No. 9--Novenber 4, 1977: Neeper conpl eted his review
of Kawano's proposal, discussing Articles 21 through 30. Wen he was fi ni shed,
Beauchanp sai d he woul d use Neeper's renarks to assist in preparing a
count er proposal whi ch he hoped to have ready at the next neeting. He told
Neeper tEere are areas where we can agree and areas which wll require nuch
nor e wor K.

S nce Beauchanp was unable to neet earlier, the next neeting
was set for Novenber 22. There was no nention of the "Request for Infornation”
or the need for additional information in order to prepare a response.

Meeting No. 10--Novenber 22, 1977 The UFWsubmtted its
response to Kawano s count erproposal of Qctober 12. It presented nodified
positions on the followng articles: 15, "Uhion Label"; 16, "No
Dscrimnation'; 17, Bulletin Boards"; 18, "Incone Tax Wthhol di ng"; 19,
"Qedit WUhion Wthhol ding”; 20, "Location of Conpany

= Beauchanp apparent|y did not point out that the absence of
retroactivity provides the Enpl oyer wth a notive for prolonging the newrate
di scussi ons.
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(perations”; and 22, "Mdification. " After Beauchanp outlined the changes nade
in each of the articles, the Conpany caucused and returned to present
count er pr oposal s.

Its counterproposal s on "Uhion Label ," "Bulletin Boards,"
"Location of Conpany (perations,” and "Mdification" were accepted by the UFW
and three of the four articles were signed off.¥ The parties al so signed of f
Article 23, Savings dause. Mdified positions were presented wth respect to
the remaining articl es.

Beauchanp asked whet her Neeper woul d object to his use of a
tape recorder at the next bargai ning session since he woul d not have a "note
taker" available to him Neeper said he did not object to using a recorder in
the same nanner as a note-taker, i.e., stopping periodically and dictating what
had transpired. He understood agreenment was reached to permt use of a
recorder 1 n the manner descri bed.

Beauchanp nade no nention of the "Request," nor did he state
a need for further information before nmaking additional proposals.

The Uhi on suggested that the neetings be held at the offices
of the Sate Gonciliation Service. Respondent rai sed no objections. Thereafter
all neetings were held inthe Sate's offices. The neeting cl osed at noon
w t hout obj ection fromBeauchanp. The parties agreed upon Decenber 8 as the
date of their next neeting. Beauchanp regarded the neeting as very productive.

Meeting No. 11--Decenber 8, 1977: During the course of the
neeting, Beauchanp read a statenent of concern about excl udi ng "No
Oscrimnation” |anguage fromthe agreenent into the tape recorder he was usi hg
as a "note-taker." Neeper was disturbed by this practice and suggested the UFW
was nerely trying to build a record for an unfair |abor practice case.

Thereafter, the UFWpresented nodi fied positions on
"Aticle 13, Records and Pay Periods"; "Article 16, No Dscrimnation"; and
"Article 18, Income Tax Wthhol ding." The Uhion had prepared a cl ean copy of
the proposed "Article 15, Whion Label ," on which agreenent had been reached t he
previous neeting and it was signed off. Neeper submtted nodified proposal s on
Articles 16 and 18, and said he wanted to discuss Article 13 at the next
neet i ng.

There was no di scussion of the "Request for Infornation" or
the need for additional information. Nor was any contention nade that the
Enpl oyer had failed to conply wth the "Request” or that the failure to do so
inhibited the UAWin the bargai ni ng process. The

~Z"Signed off" was the termused by the parties to denote agreenent
on a particular article, contingent upon reaching a total contract. In
practice each party initialed a draft of the signed off article.
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neeting | asted approxi mately an hour and a half to two hours.

The WFWasked to transfer the neetings to (ceanside for the
conveni ence of its coomttee nenbers and Ray Kawano. Neeper opposed t he
change. He said there were no adequate neeting facilities at the ranch. He al so
expressed a preference for neeting on neutral ground.

Meeting No. 12--Decenber 15, 1977: Beauchanp opened t he
neeting by telling Neeper the UFWhad recei ved an unsati sfactory response to
its tel ephone call to the Kawano of fice requesting keys to all Kawano ranches.
Beauchanp asked whet her Kawano woul d provi de keys. This was the first occasion
of such a request.

The Gonpany then proposed renew ng the interi maccess
agreenent. Beauchanp woul d not agree to this, saying that the Lhion had had bad
experience under the agreenent. The parties disagreed as to whether the
agreenment was still operative. Respondent contended it was; the Uhion argued to
the contrary, contendi ng the Conpany had failed to exercise in tinely fashion
its option to renewthe agreenent.

The UFWsubmitted a nodified position on "Recognition," and
"Records and Pay Periods." Neeper said Kawano was unw |ling to change its
exi sting accounting systemto neet the denmands of the UFW"Records and Pay
Peri ods" proposal .

Neeper said the UFWhad not presented a conpl et e proposal and
asked whet her such a proposal was forthcomng. Beauchanp said it woul d be
difficult since the Conpany had not responded to the UPWs "Request for
Information." This was the first nention of the "Request" to Neeper. Beauchanp
did not want to give Neeper a conplete j response, but said he would do so if
Kawano were to denand such a response. He said any economc proposal the Uhion
nade woul d be astronomcal in order to conpensate for the | ack of agreenent on
Lhion security and ot her things which the Uhion needed in the contract.

Beauchanp’ s use of the tape recorder was di scussed. Neeper
contended the UFWwas viol ating the | aw by recordi ng the bargai ni ng sessi ons.
He said that there was anpl e National Labor Rel ati ons Board precedent
supporting his contention. He said the recorder intimdated him however, he
did ngt say he woul d refuse to negotiate if Beauchanp continued to use the
recor der .

Meeting No. 13--Decenber 22, 1977: Beauchanp presented a
three-articl e package ("Uhion Security"; "Records and Pay Periods"; and
"Managenent R ghts") in an attenpt to resol ve sone of the issues. The | anguage
of the package was taken fromexi sting UFWcontracts. Neeper said he woul d
prepare a package by way of response. Beauchanp al so submtted nodified
proposal s on Article 5, "Qievance and Arbitration"; Article 12, "Wrker
Security”; and Article 24, "Successor dause.” The "Wrker Security" proposal
sought to insure that Kawano enpl oyees woul d not be required to cross a UFW
sanctioned picket line or to scab on enpl oyees of anot her conpany engaged in a;
UFWsanctioned strike. Agreenent was reached on Article 18, "l ncone
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Tax Wt hhol di ng. "

Beauchanp turned the discussion to the status of shed
enpl oyees, contendi ng they were covered by the certification. He denanded the
sane I nformation regarding themas had been requested for field workers.
Neeper' s response was that both parties knewthat the URWs petition had not
covered shed enpl oyees, that shed enpl oyees were not included on the list of
eligible voters and that the ALRB had not intended to include them

Neeper was unabl e to respond to Beauchanp’ s Decenber 15
questions regarding the "Request" because he had been unabl e to neet with
Kawano or Geerdes. He wanted Beauchanp' s requests in witing, stating that the
Gonpany had responded to the earlier "Request” and that he did not understand
the current "Request." Beauchanp responded that the Gonpany had not nade cl ear
what infornation was available to himor in what form He further stated that
fromthe UFWs point of view |anguage and econom cs were interchangeabl e and
that it was essential for himto have the economc infornmation the UFW
requested in order to put together the total response requested by Kawano.

Q herw se he woul d have to prepare an economc package the "likes of which"
Neeper had never seen before. Neeper responded that what ever the Uhi on want ed
to do shoul d be submtted in witing.

January 6-February 1, 1978: The parties were next schedul ed
to neet on January 6. The UFWcancel l ed the neeting. There was an hiatus in
negotiations until February 1 when the parties resuned neetings wth Geerdes as
Kawano s negotiator and M chael Heunann entered negoti ati ons as the UFW
spokesman. During this period there was an i nterchange of correspondence
between the parties. Heumann directed a letter to Geerdes dealing with three
subj ects: re-submssion of the "Request for Information" coupled wth an
assertion that Respondent had provided only a limted anmount of infornation, a
dermand for clarification of Respondent's position regarding shed enpl oyees, and
a denand that one of the Kawanos be present at negoti ati ons.

Meeting No. 14--February 1, 1978: Heunann spent a
consi derabl e anount of tine reviewng the UFWs "Request for Information.” The
discussion then turned to the status of shed enpl oyees. Geerdes expl ai ned t hey
had been ineligible to vote in the el ection because they were not at the tine
Kawano enpl oyees. He said they were presently not properly part of the unit
because the shed was a commercial operation. Twenty to 30%of its total output
was packed for outside growers.

Heurmann voi ced his objection to Respondent's practi ce of
payi ng undocunent ed workers $2.4-0 per hour while payi ng docunent ed wor kers
$2.90 per hour plus a travel premum He said he had been sent to San Diego to
elimnate this practice. Geerdes said this probl emshoul d be dealt wth during
the course of negotiations.

Access probl ens were di scussed. Heunann voi ced the UFWs need
to contact the workers. He al so acknow edged that access
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should not interfere wth work or the security of Respondent's property.
Geerdes responded that the Gonpany had agreed to an interi maccess proposal but
now had a bad feeling about access due to harassnent of their forenen. He noted
that the agreenment had provi ded for Beauchanp to contact the office if the UFW
encount ered probl ens wth access and that no conpl ai nts had ever been | odged
wth the office. Heunann said the Gonpany was obliged to permt reasonabl e
access so that Lhion representatives could neet wth the workers living on the
prem ses. Heunann argued that the policy behind the Board s access regul ation
and the Buak case supported his position. ¥ He said Buak gave the UFWa ri ght

I ndependent of the ALRAto visit workers where they |ived. However, he wanted
to establish access rights pursuant to an interimagreenent, viewng this
approach as a technique for inproving the relationship between the parties.
Heumann said he would try to prepare and submt an agreenent setting forth the
UFWs access requirenents by February 3.

Heumann wanted a ranch tour. Geerdes was to attenpt to
arrange it for February 10. Dates were agreed upon for future neetings. There
was no di scussion of contract proposals. Heunann did not want to di scuss
proposal s until after the access probl ens were resol ved.

February 3, 1978: Heunann del i vered to Geerdes a proposed
access agreenent. It essentially tracked the ALRB s Access Regulation. It al so
regui red Kawano to provide keys to | ocked gates so that uninhibited vehicul ar
access woul d be possi bl e. The agreenent further proposed prior notification of
access and a list of the UFWrepresentatives authorized to "take" access.

Meeting No. 15--February 10, 1978. (Geerdes stated Kawano' s
obj ections to the proposed interi maccess agreenent: Kawano wanted a desi gnat ed
area for UPWneetings wth its workers because the Gonpany was concer ned about
crop and equi pnrent damage. Heunann responded that Kawano s of t - denonst rat ed
aninus toward the UFWwoul d cause workers to feel intimdated if they coul d
neet wth the Lhion only in a designated area. He sai d workers woul d be
reluctant to place thensel ves in the position of publicly supporting the UFW

Kawano declined to provide keys. Geerdes said if the office
were notified when the UFWwanted to take access, Kawano woul d send a
supervisor to open the gate. He noted that there was only one ranch where a key
was necessary. Kawano al so objected to a provision stating that speech al one
woul d not be considered as "disruptive conduct” permtting termnation of the
agreenent. Geerdes stated that in 1977 infl ammat ory speeches during periods of
access had produced probl ens.

Heunann responded to these statenents, and al so said he
wanted the agreenent to clearly state it inposed no limtation on the UFWs
right to visit workers living in the brush adjacent to the

HThited FarmWrkers of America v. Superior Court (Buak Fruit (.),
14 C 3d 902 (1975).
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fields.

After the lunch break, Heumann stated that because of |ack of
progress in the negotiations, he had consulted Gesar Chavez, who aut horized hi m
to propose an off-the-record neeting between John Kawano and Chavez. Such a
neeting was later held wth Geerdes and Heunann al so present.

Heunann' s ranch tour was arranged for February 16.

March 6, 1978, Tour; Heunann's tour occurred on March 6
rather than February 16. The tour party consisted of Raynond Kawano, Geerdes,
Heumann and Manuel Acosta, a nenber of the negotiating conmttee. The group
assenbled in the parking lot at the San Luis Rey Ranch and proceeded to the
Santa Fe Ranch. They stopped at a | ocked entrance to the ranch | ocated at the
end of a public road. They did not proceed further because heavy rains had nade
the ranch roads too nuddy. Heunann asked what crops were grown and how nuch
acreage was devoted to each crop. He was tol d Respondent cont enpl ated pl anti ng
100 acres of summer tomatoes and 100 acres of fall tonatoes.

The party next visited Ivey. Again, they did not proceed
beyond the entrance to the property because of road conditions. Kawanos fiel ds
were not visible fromthe ranch entrance; so Heunann was told how to reach them
fromthe ranch entrance. Kawano said they had pl anted 50 acres of pol e
tonat oes the previous year and hoped to plant 150 acres the current year;
however, their plans regarding future planti ng were uncertai n because the rains
had prevent ed commencenent of |and preparation.

The party proceeded to the Bonsall Ranch. Vérkers were
pi cki ng strawberries, Heumann was told that there were about 4-0 acres in
strawberries and that peak enpl oynent in strawberries woul d approxi nate 25
wor kers. Kawano said he could not be sure of the work force because rai n danage
nade uncertai n how nuch of the crop could be harvested. A the back of the
strawberry acreage, Heumann saw several snall buil di ngs whi ch Kanwano
acknow edged were on property they had under |ease. Heunann t hought that sone
of the workers mght be staying in them

Kawano said they custonarily planted cherry tonatoes
at Bonsall and probably woul d plant a crop in 1978.

After leaving Bonsall the group returned to the ranch of fice
at San Luis Rey. Heumann and Geerdes went into the office to get Heunann a copy
of Kawanos health and welfare plan. Wiile in the office, Heunann nade no
request to examne any records.

Meeting No. 16--March 10, 1978. Geerdes presented a witten
count erproposal on interi maccess. Heumann responded that Geerdes gutted the
UFWproposal by deleting the reference to vehi cular access and by failing to
provi de keys for the UFW The Uhi on caucused and returned wth a nodified
position which [imted the nunber of persons per access to five and which
provi ded that when taki ng noon-ti ne access representatives coul d cone onto the
property
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sufficiently in advance to be able to neet with workers at the outset of the
| unch break, thereby being able to have a full half-hour wth the workers. No
agreenent was reached; the discussion nmoved on to ot her areas.

Heunann asked whet her Kawano was prepared to accept the sane
| anguage for "lIncone Tax Wthhol ding," "Famly Housing® and "Mnagenent R ghts"
whi C|1‘14/ Takara had accepted a few days earlier. Geerdes said he woul d check to
see. =

The UFWwas prepared to submt nodified positions on the
followng articles: "Oscipline and O scharge,” "R ght of Access to Gonpany
Property,” "New or Changed Jobs," "M ntenance of S andards," "Supervi sor and
Bargaining Lhit Wrk," "Wrkers. Security," "Subcontracting" and-"Successor
Qause.” In return Humann asked Geerdes to present kawanos "nost reasonabl e
position" on the first five U"Warticles.® He said the parties were extrenely
far apart on those articles and the separation was a crucial difficulty.
Heumann promi sed to prepare an economc proposal on everything but wages; a
wage proposal coul d not be submtted until he received the job classification
and production infornation previously requested. The neeting | asted
appr oxi nat el y one hour and was then adj our ned.

Meeting No. 17--March 16, 1978. Heurmann asked whet her
Geerdes had the information previously requested regardi ng the vol une packed by
t he Kawano shed for outside growers. Geerdes did not have this information; he
agreed to check into the natter.

Heumann asked, as he had on March 10, whet her there was
agreenent: on Articles 18, 25 and 26. After a short caucus Kawano accepted the
Lhion's proposal s. dean copi es of each were to be prepared and executed at the
next neeting.

After a short discussion of a Takara problem the parties
exchanged proposal s. As promsed on March 10, the Whion submtted proposal s on
eight articles. An economc proposal was al so submtted. Qhits part,
Respondent submtted proposals on Articles 1 through 4.

Heumann suggested that the best way to proceed was to try to
reach agreenent on non-economc issues first, initially discussing those areas
where differences coul d be resolved nore easily and then go on to the harder
areas after having built "a track record of bei ng successful at resol ving
differences in easier areas."

Geerdes responded that | anguage was noney and questi oned
Heunann's assunption that it woul d be easier to reach agreenent on non-econom c
i ssues. (Geerdes suggested that the parties exchange all the proposal s whi ch
they had prepared for this neeting. This was done and the parties caucused.

Yaerdes also acted as akara's negotiator.

15’Ftacognltl on, Uhion Security, Hring, Seniority, and GQievance
and Arbitration Procedure.
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Wien they returned, Geerdes discussed in detail the
portions of particular articles in the URWproposal whi ch gave Kawano probl ens.

Regarding "D scipline and DO scharge,” Kawano did not want
warni ng notices covered by the grievance procedure; grievances invol ving
disciplinary matters should be limted to cases of discharge or suspension.
Geer des expressed concern about giving an enpl oyee a right to have a
representative present at any interviewlikely to lead to disciplinary action,
stating that such a practice mght cost the Enpl oyer production tine. Kawano
al so opposed the expedited arbitrati on procedure proposed by the UFW

Wth respect to "New or Changed Jobs," Kawano still wanted to
limt the scope of an arbitrator’s authority in grievances arising under the
article to the question of whether the wage rate which the Ewl oyer had
est abl i shed was proper, thus excluding the subject of appropriate job content
fromthe arbitrati on process. Kawano contended it shoul d have a unil at eral
right to establish the content of any job.

Geerdes objected to the scope of the UAW"Mai nt enance of
"Sandards" proposal and suggested spelling out the itens to be covered.
Heurmann responded that the whol e purpose of such a clause was to insure no
reduction of conditions of enpl oynent whi ch got overl ooked during the course of
the bargaining and to insure no reduction in conditions of which the Union was
unanware at the tine of negotiations.

Geerdes said that Kawano was opposed to includi ng the words
"and ot her enpl oyees" in the proposal on non-unit enpl oyees doi ng bargai ni ng
unit work. Heurmann sai d that because the Conpany woul d not agree that the shed
workers or the office clericals were unit enpl oyees, the | anguage was necessary
to prohibit their doing unit work. Heunann proposed a procedure for resol ving
the question of the clericalsstatus which called for aninitial statenent from
Geerdes of the basis for his "confidential" contention. Thereafter, .if the UFW
di sagreed wth the Gonpany's position, it would discuss the matter with the
affected workers. Geerdes had no objection to this procedure. During the
di scussion of this article, Heumann once nore stated his need for the
i nfornati on regardi ng shed enpl oyees.

In discussing the UAWs "Wrkers Security" proposal,
Respondent asked whet her workers woul d be asked not to cross a picket |ine
pl aced at the packi ng shed by another union. Heumann said he coul d not answer
the question until the status of shed enpl oyees had been det er m ned.

_ Geerdes said the parties were far apart on "Subcontracting."
He said he woul d have a counterproposal at a |ater date. He al so promsed to
submt a counterproposal on "Famly Housing."

Wien the discussion turned to the Gonpany' s proposal s,

Heumann not ed that Kawano's proposals on Articles 1 through Mwere the sane as
those made by Takara a few days earlier and said the
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UFW's response was the sane as the response nmade in the Takara negoti ati ons.

_ The discussion noved to the interi maccess agreenent and
after sone discussion of problemareas, the parties agreed on an interim
agreenent to take effect April 10.

March 16-April 2, 1978: Meetings schedul ed for March 23 and
March 30 were cancel | ed by Heumann. Qn one occasion he was ill, and on the
other he had a conflict wth a schedul ed arbitration.

Meeting No. 18--April 13, 1978. There were initially sone
questions from Heunann regardi ng Respondent' s failure to have produced shed
enpl oyee informati on. Heumann then reiterated his request for the cost of
Respondent ' s heal t h i nsurance pl an.

Respondent present ed nodi fied positions on the fol | ow ng
subjects: "Article 10, Mintenance of Sandards,” "Article 11, Supervisors and
Bargaining Lhit Wrk," "Article 12, Wrkers Security,” and "Article 24,
Successor dause." After caucusi ng, Heunann said that agreenent coul d be
reached on Article 10; that Article 11 still presented -problens in that the
Lhion wanted the words "and ot her enpl oyees" 1 ncluded. Heumann sai d Kawano' s
proposed pi cket |ine | anguage created probl ens which the Conpany probably had
not antici pated because it created the inpression that the Ui on woul d permt
workers to pass through a picket line wth inpunity. He said that the parties
were getting closer to agreenent on "Successor d ause" | anguage by virtue of
the Gonpany' s nost recent proposal .

- Heurnann said the UPWwoul d reply at a later neeting wth
proposal s on Articles 12 and 24 which mght resol ve the remai ni ng differences.

Meeting No. 19--April 11, 1978: The first order of busi ness
was execution of the interi maccess agreenent. There was di scussion about UFW
representati ves not deneani ng supervisors in the presence of the crew and an
assurance from Geerdes that supervisors woul d not engage in surveillance of UFW
neetings wth the workers. The Gonpany requested that the UFWs bus not be used
to take access because it was too | arge and heavy for the ranch roads.

At Bonsall, the agreenent covered only access to cultivated
areas, it did not cover land inside the barbed wre fence surroundi ng the
property, but not under cultivation. Kawano stated that only the cultivated
area was Kawano premises, and it declined to grant permssion for UFW
representatives to cross cultivated land to neet with persons living on the
perineter of the fields.

Geer des announced that Kawano w shed to effect an interim
wage increase. It proposed a rate of $2.65 per hour for the first six nonths of
enpl oynent and a rate of 32.90 per hour thereafter. The UFWargued that anyone
fornerly paid $2.90 per hour shoul d not be reduced to the $2.65 rate. Heunann
;51} so sought restoration of
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the ride premiumand the "ritero" rate of $3.20 per hour.%

There was di scussion of the UPWs request that Kawano rehire
one vanl oad of enpl oyees fromanong the group i nvol ved i n another unfair | abor
practice case i n whi ch Kanano was the respondent.” The parties agreed to an
off-the-record neeting ained at setting outstanding unfair |abor practice
| Ssues.

Meeting No. 20--May 3, 1978: (eerdes was on vacation so
Neeper again acted as Kawano s spokesnan. S nce Neeper had been away fromthe
negotiations for a period of tine, Heunann suggested that he sel ect the topics
for discussion. Neeper agreed.

o The parties discussed and reached tentative agreenent on
| anguage b|18/nd| ng a successor ininterest tothe terns and conditions of the
agreenent . =

Neeper expl ai ned he had no objection to the UFWs proposal
on "Gedit Whion Wthhol ding" but needed an idea of the cost involved and for
this reason had put the "no cost increase" |anguage in the proposal . Heunann
agreed to check the possible cost inpact of the proposal. He "tol d Neeper .that
Kawano enpl oyees were not presently eligible to participate in the Gedit Uhion
but woul d becone eligible during the termof the agreenent.

Neeper was prepared to agree to the URWproposal on "Records
and Pay Periods" if the UPWwoul d agree that Kawano' s present practices net the
UFWrequirenents. He expl ai ned to Heumann what pay records were nai ntai ned and
what infornation was conveyed to the worker and how payrol | infornation was
transmtted fromthe field to the office and the conputer print-out sheets.

O scussion on the subject was di scontinued pendi ng recei pt by Heunann of
exenpl ars of the pertinent records.

Neeper said Kanwano's problemw th the UFW"Wrkers Security"
(picket line recognition) proposal was its inpact on the shed. Heunann poi nt ed
out that if the shed were part of the bargaining unit, the clause woul d not be
appl i cabl e, and Respondent woul d be free frompicket lines at the shed because
of the no-strike clause. Neeper said he would try to get the records so that

the status of the shed I coul d be ascertai ned.
Meeting No. 21--May 11, 1978: Neeper was agai n Kawano' s
spokesman. He still did not have the requested shed infornati on. Heumann want ed

the question of the shed's coomercial or agricultural status resol ved. Neeper
asked whether a petition for unit clarification would be useful.

~ —See Kawano. Inc., 4 ALRB No. 104 (1978), pp. 2-4, for discussion of
the "ritero" system The systemwas discontinued i n 1976.

4 ARB No. 104.

Warticle 24, Successor d ause.
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The parties initialed the agreed upon "Article 24-, Successor
d ause" and went on to discuss the foll ow ng subjects: "Article 19, Qedit
Lhion Wthhol ding"; "Article 21, Subcontracting"; "Article 16, No
Oscrimnation"; "Aticle 13, Records and Pay Periods"; "Aticle 12, \Wrkers
Security"; "Article 9, Leave of Absence": "Article 8 New or Changed Jobs"; and
"Article 11, Supervisors and Bargaining Lhit VWrk." Neeper agreed to prepare
and submt witten counterproposals on Articles 8, 9, 12, 13, 16 and 21.
Heumann was to submt a counterproposal on Article 11.

June 12, 1978: n or about June 12, Heurmann was notified that
Kawano had st opped packi ng for outside growers and that the UFWwas now
recogni zed as the bargai ning representative for shed enpl oyees. Kawano agreed
to provide the information requested with respect to shed enpl oyees. ¥

Meeting No. 22--June 20. 1978: Heunann again stated that URW
representati ves needed keys to gates at Ivey and Santa Fe Ranches in order to
visit workers living on those ranches. Geerdes said that Kawano di d not | ease
the uncul tivated areas and was concerned about providing the UFWaccess to
areas which it did not |ease. Heumann al so noted that vendi ng truck operators
were provided wth keys. He said the UFWwoul d go to the | andowner if Kawano
woul d not provide keys. There is no evi dence such action was taken.

Heumann proposed an indefinite extension of the interim
access agreenent. He al so proposed extending its coverage to the worker |iving
areas. Geerdes was prepared to extend the agreenent to July 31 but woul d not
agree to an indefinite extension.

Respondent ' s proposed i nteri mwage i ncrease was di scussed.
The UFWopposed the six-nonth break-in period and proposed reducing it to 30
days. Kawano responded by agreei ng that past service wth the Conpany woul d be
counted in determning whether a current enpl oyee had six nonths' service.

There was di scussion of the UFWs proposal for inmmedi ate

rehire of 53 enpl oyees found by an Admnistrative Law dficer to have been
di scriminated agai nst.?

_ No contract proposal s were di scussed during the course of
t he neeting.

Meeting Nb. 23--June 27, 1978. The neeting opened
w th Heurmann gi ving Geerdes a copy of the UPWTMY agreenent and proposed it be
a naster agreenent between the UFWand Kawano. Heunann was prepared t o accept
the TMY | anguage where rel evant to the Kawano operati ons and was open to
nodi fying T i1 f necessary to fit Kawano' s operati ons. Geerdes asked whet her
articles already signed-off could be

A neet i ng schedul ed for Miy 23 was cancel | ed because Heunann had
to undergo knee surgery.

24 ALRB No. 104 (1978).
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substituted for the sane subject natter in the TMY contract. Heunann revi ened
the articles and told Geerdes such a procedure was accept abl e.

Geer des present ed Enpl oyer proposals on the fol | ow ng
subj ects: "New or Changed Jobs," "Leave of Absence," "Wrkers Security,"”
"Gedit Lhion Wthhol ding,"” and "Subcontracting.” Each proposal was di scussed,
and the Enpl oyer changes in position were outlined to Heunann.

Heunann presented the fol | ow ng count er proposal s:
"Recognition,” "Whion Security,” "R ght of Access to Conpany Property,"”
"M ntenance of Sandards,” and "No-Stri ke/ No- Lockout . "

Heumann said that Articles 1 through 5 were the guts of the
non-economc itens. He wanted these articles discussed at the next neeting..
Geerdes rai sed the subject of the proposed interi mwage increase; each party
reiterated its previously stated position on the issue. O scussion of
"M nt enance of Standards" produced sone nodification in positions. "Qedit
Lhi on Wthhol di ng"* was si gned off after di scussion and nodificati on.

- Meting No. 24--July 6, 1978: The neeting began wth
Respondent stating that the TMY contract was an unaccept abl e package. Geerdes
sai d thia\t Kawano wanted to submt a conpl ete package response to the TWY
pr oposal .

Heunann said the UFWcoul d not negoti ate down from TIW
because Kawano' s workers woul d chal l enge the quality of their representation,
and because growers wth whomthe UFWhad al ready reached agreenent woul d feel
betrayed i f the UFWgave Kawano a conpetitive advantage. However, the UPWwas
prepared to | ook at any package proposed by the Enpl oyer.

July 31, 1978: Geerdes nai |l ed Heunann a conpl et e package as a
count erproposal to the TMY package. It was conditioned upon no retroactivity
and no additional recovery as the result of any decision on' the charges
invol ved in the instant proceedi ng.

Kawano' s package i ncorporated all the subject matters on
whi ch the parties had previously reached tentative agreenent. It contai ned
nodi fications of prior positions in the foll ow ng respects: URWnenber ship on
and after 30 days of enpl oynent becane a condition of enploynent; there was a
nodi fication of its previous seniority position; the UAWposition permtting
arbitration of verbal . or witten warning notices was adopted; its basic
posi ti on on access was adopt ed; Kawano broadened its position on "Mint enance
of Standards" by adopting the URWconcept regarding the term"other condi -
tions"; Kawano's position regardi ng work by non-bargai ni ng unit personnel was
broadened to include all non-unit peopl e irrespective of whether they were
supervi sors. The URWs arbitration procedure was adopted, except for expedited
arbitration, Kawano' s health and wel fare position was nodified to propose the
Robert F. Kennedy plan and a contribution rate of $16-1/2 per hour on behal f of
all eligible enpl oyees; however, the Kawano proposal did not guarantee
nai nt enance of benefits, i.e., di d not propose payi ng any increase in premum
costs
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whi ch mght occur during the life of the collective bargai ning contract.

_ Kawano proposed increasing field workers' wages to $3.00
per hour; no increase was proposed for the shed workers. No fringe benefits
other than heal th and wel fare were proposed.

Meeting No. 25--August 8, 1978: The July 31 Kawano package
provi ded the basis for discussion. A though the Gonpany proposed a Uhion
security clause, Heunann was di sturbed by the 30-day rather than five-day grace
peri od Kawano proposed, and he al so obj ected to the nonnandat ory hiring hall
proposed by Kanano and to its seniority | anguage, He said the UFWwoul d submt
a mni - package covering the first five articles. %

Heunann sai d Kawano s package brought the parties cl oser
toget her. Geerdes responded that the package, though not a final proposal, was
as close to the TW proposal as Kawano thought it coul d get.

Meeting No. 26--Septenber 20, 1978. The parties reached
agreenent on "Article 16, No Dscrimnation.” The agreenent refl eeted Kawano s
desire that a person alleging discrimnation wul d have to choose between t he
contractual forumand general |aw foruns for pressing his claim

The UFWsubmtted the fol | ow ng econon c proposal s:
"Atizenship Participation Day," "Heal th Insurance,” "Leave of Absence for
Funeral s,"” "Rest Periods,” "Travel and Qut of Town Al owance,” "Duration of
Agreenent,” and "Wages." The proposed contribution rate for heal th i nsurance
was reduced to $.16-1/2 per hour. The proposed pension contribution was reduced
to $.15 per hour. Leave for bereavenent pay was reduced to three days and its
proposal on rest periods was reduced from25 mnutes to 15 mnutes.

The Uhion al so presented a group of non-econom c proposal s.
However, Heunann was unabl e, as promsed, to nake a package proposal on
Articles 1 through 5 because the nenbership woul d not permt such a proposal
until they found out what the Conpany was prepared to do on the econom cs of
t he agreenent.

The parties agreed to a course of action for proceeding wth
the negotiations: Kawano woul d respond to the UFWeconomc proposal ; the UFW
woul d submt a mni-package on Articles 2, 3, 4 and 5 to which the Conpan
woul d respond. Each party stated that its total package was still available
for accept ance.

Qctober 3, 1978. Geerdes wote Heunann, responding to a July
17 letter fromHeunann protesting a unilateral wage i ncrease granted packi ng
shed workers. Geerdes' letter stated the in- i crease was nade pursuant to an
earlier agreenent wth shed workers to increase their rates when rates in other
sheds in the area were

_ 2 Recogni tion," "Uhion Security,"” "Hring," "Seniority," and
"Gievance and Arbitrati on Procedure."
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i ncreased. S nce other shed rates had increased, Geerdes contended that Kawano
woul d have viol ated existing conditions governing the conpensation of its shed
workers had it not granted a simlar increase.

Cctober 7, 1978: Heunann sent Geerdes a communi cati on
setting forth (1) a nodified "Health and Safety" proposal ; (2) a response to
Geerdes' contentions re the shed worker wage increase, asserting that Kawano
had an obligation to bargain wth the UFWbefore effecting the i1 ncrease; and
(3) a response to Geerdes' inquiry regardi ng whet her Heunann was through wth
the Kawano records in Geerdes' office.

Qctober 9, 1978: Heurmann hand-del i vered to Geerdes a mini -
package covering Articles 2 through 5. The sane day Geerdes nail ed Heunann a
count er proposal dealing wth the economc itens in the UAWproposal as well as
a revised proposal on "D scipline and O scharge,” and on "R ght of Access to
Gonpany Property."

_ By letter of Gctober 11 Heunann suggested that the parties
neet to discuss the series of proposal s which had recently been exchanged.

Meeting No. 27—Qctober 17, 1978: The neeting | asted about a
hal f an hour. There was sone di scussion of Articles 2 through 5 as they
appeared in the UFWs mni - package as wel | as sone di scussion of its mni-
econoni ¢ package. 2 Kawano agreed to prepare a nini-econonic package for
discussion at -the next neeting. Geerdes said the cost to Kawano of the URW
proposal would be a mllion and one-hal f dol | ars per year.

Qctober 25, 1978: Geerdes submtted an econom c
m ni - package covering proposal s on wages, health and wel fare, holidays, funeral
IeaVﬁ);D ang rest periods. Heunann responded by suggesting the parties nmeet on
Novenber 3.

Meeting Nb. 28—Novenber 3, 1978; The parties recogni zed
they were far apart on seniority. The U-Wstandard Gontract | anguage was
unaccept abl e to Kawano because its use of casuals was greater than that of
growers in Southern San D ego Gounty.

The UWs nost recent health and safety proposal was
discussed. Geerdes inquired as to whether the proposed record-keeping
reqgui renent would be satisfied by the Fricker sales invoices-which had been
gi ven the Uhion.

The fol low ng topi cs were di scussed: paid holidays; funeral
| eave; the circunstances under which overtine woul d be paid; the period of
stand-by tinme for which an individual shoul d be paid; whether vacations shoul d
be cal cul ated as a Be_r centage of gross earnings wthout nention of a fixed tine
off or whether establishing a fixed period was nore appropriate; and the need
to guarant ee heal th

“Lhion Security, Hring, Seniority and Gievance and Arbitration
Handl i ng.
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and wel fare benefits by providing for an autonatic increase i n Enpl oyer
contributions to neet increased premumcosts. Heunann tol d Geerdes that
pensions and the Martin Luther King, Jr., Fund were “nusts.”

Geerdes sought the addresses of the 53 persons whom
the UFWwant ed re-enpl oyed so that Kawano coul d contact themdirectly for the
purpose of explaining its hiring procedures. The |ist was never provided.

Goncl usions:  The conpl aint al | eges that Respondent engaged
I n surface bargai ning as mani fested by naki ng proposal s whi ch coul d not be
accepted by the UAW by refusing to nake neani ngful concessions for nore than a
year follow ng the UPWs certification, and by attenpting to undermne support
for the UFWby refusing to bargain on certain i ssues and by engaging in
unl awf ul conduct unconnected w th the bargai ni ng process.

The National Labor Relations Board in Borg-Vérner Gontrol s,
198 NLRB 726 (1972), appropriately describes the conplexity and difficulty of
ascertai ni ng whet her Respondent has engaged i n surface bargai ni ng:

At the outset we note that no case in-
volving an all egation of surface bargai n-
ing presents an easy issue to decide. V¢
fully recogni ze that such cases present
probl ens of great conplexity and ordi -
narily, as is the present case, are not
sol vabl e by pointing to one or two in
stances during bargai ning as proving an
allegation that one of the parties was

not bargaining in good faith. In fact,

no two cases are alike and none can be
determ native precedent for another, as
good faith "can have neaning only inits
application to the particular facts of a
particular case." NL.RB v. Anerican
National Insurance (o., 343 US 395,
4-10. It is the total picture shown by the
factual evidence that elther supports the
conplaint or falls short of the quantum of
affirnati ve proof required by |aw

The statutory backdrop for consideration of the surface
bargaining allegation is found in Sections 1155.2(a) and 1153(e).
Section 1155.2(a) defines bargaining in good faith in the fol |l ow ng
t erns:

(Tho bargain col lectively in good faith
is the perfornmance of the mutual obliga-
tion of the agricultural enpl oyer and

the representative of the agricultural em
pl oyees to neet at reasonable tinmes and
confer in good faith wth respect to
wages, hours , and other terns and

-27-



conditions of enpl oynent, or the negotia-
tion of an agreenent, or any gquestions
arising thereunder, and the execution of a
witten contract incorporating any
agreenent reached if requested by either
party, but such obligati on does not conpel
either party to agree to a proposal or
requi re the naki ng of a concessi on.

The cited language is identical to that found in
Section 8 (d) of the National Labor Relations Act: thus, decisions of the
National Labor Rel ations Board as well as recent decisions of the Agricultural
Labor 23/F«lel ations Board are appropriately considered in deciding the present
case. =

The rule is well established that resol ution of surface
bargai ning issues, i.e., failure to bargain in good faith, rests upon the
totality of the party's conduct.? In terns of the present conplaint, the task
I's one of examning the circunstances occurring at the bargai ning table as wel |
as away fromit to ascertai n whet her Respondent failed to bargain i n good
faith. Necessarily, the determnation nust rest upon inferences drawn from
circunstantial evidence; it involves reachi ng concl usi ons regardi ng whet her
particul ar actions of Fbspondent were notivated by a desire to frustrate
negotiations or rather by a desire to strike the best bargain possible.Z e
conclusion results in the finding of a violation, the other that Respondent
nerely engaged in permssible "hard bargai ning." Sone actions of Respondent,
standi ng al one, nay be equi vocal, but when viewed in the context of other
events are nore clearly seen on one side or the other of the licit-illicit
line.? Sone actions standing al one night clearly nanifest an absence of good
faith, but when taken in the total context of the part| es rel ationship do not
support such an inference.?’ In assessi ng Respondent's conduct, the UPWs
conduct during the course of the bargaining is properly consi dered. The
Lhion's conduct and posture during the course of negotiations nay hel p one eva-
| uat e Respondent's notivation and nay hel p explain sone of its actions, e.g.,
why negotiations did not nove at a faster pace or why certain proposal s were
not discussed. The Board noted in Muntebell o Rose that a union's bad faith
bargai ning nay be a defense to an 1153 (e) charge.

Z' abor de Section 1148.

2/Nati onal Labor Relations Bd. v. Reed & Prince Mg. ., 205 F.2d
131, 135 (1st dr. 1963); Pay 'N Save Corp., 210 NLRB 311 (1974); Valley Ql
(., 210 NLRB 370, 384 (1974); Mntebello Rose (., Inc., et al. 5 AARB No. 64
(1979); Q P. Mirphy Produce (o., Inc., et al, 5 ALRB Nb. 63 (1979).

&'l unbi a Tri bune Publishing ., 201 NLRB 538, 551 (1973).

Z/Nont ebel | 0 Rose Go., Inc., supra.

Z'See: Deblin Manufacturing Corporation, 208 NLRB 392, 399 (1974); see
al so Wbst er Qut door Advertising Gonpany, 170 NLRB 1395, 1396-97 (1968);
Menorial Gonsultants. Inc., 153 NLRB 1, 15 (1965).
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Wii |l e the UFWconduct herein cannot be said to reach the level of bad faith
bargai ning, in the present case, Mntebell o Rose warrants the propriety of
casting the UFWconduct into the mx fromwhi ch a concl usi on regardi ng
Respondent ' s good or bad faith energes.

Before turning to an examnation of Respondent's bar gai ni ng
tabl e conduct, certain prelimnary observations are appropriate. It is apparent
fromthe record that the. UFWset the tone and tenpo of the negotiations. The
subj ect s whi ch were di scussed during 28 bargai ni ng sessi ons between the parties
were the subject natters which the UAWw shed di scussed. There was never an
attenpt by Respondent to direct discussion anay fromany topic irrespective of
whether it related to contract proposals or to other natters.

It is also apparent froma reading of the record that there
were nany occasi ons when contract proposal s were not what the UPWw shed to
discuss. Thus, it was not until the third bargai ning session that the UFW
commenced di scussion of its initial proposal, and it was sone four nonths after
submssion before it responded to Respondent’'s initial counterproposal. These
facts nust be renenbered when consi deri ng whet her Respondent nani fested a
failure to bargain in good faith by failing to nake "neani ngful " concessi ons
for nore than a year, as alleged in the conplaint.®

It is alsowrth noting, as a prelimnary nmatter, that
M chael Heunann, one of the chief UFWnegotiators, conceded that Respondent
during the course of negotiations did not engage in frivol ous questioni ng at
tlhe bar %/ai ning table and did not refuse to neet at convenient tines and
pl aces. =

Respondent's Initial Proposal: Wen discussion of the UFW
proposal s began on August 23, 1977, Respondent asserted that it woul d have
probl ens agreeing to any particular itemin the proposal w thout know ng the
UFWeconom ¢ package. The UFWhad not submtted a cost package al though its
negotiator had one in his possession fromthe outset of negotiations.

Kawano submtted its initial counterproposal, in response to

a request fromthe Lhion, at the third neeting follow ng the first di scussion
of the UFWs proposal and after the UFWnegoti at or _had conpl eted hi s

expl anation of the proposal's first five articles.= Predictably, the
counterproposal rejected, as presented, all but one of the itens contained in
the UFWproposal . However, it responded to each of the subject nmatters rai sed
\%tﬂe_ %hl onl. dUnqtuestl onably the 1nitial Kawano position contai ned proposal s

ichit could no

Z\eld Mg. . v. NL.RB,, 426 F.2d 1328 (6th dr. 1970); MQulloch
CQorp, 132 NLRB 201 (1961).

Z'Thi s testinony accords with a fair reading of the record. The
General (ounsel ''s assertion to the contrary is rejected.

D' The UPWproposal was first discussed at the August 23 neeting. The

parties met on Septenber 28, (ctober 5 and Gctober 12. Respondent' s
count er proposal was presented on Cct ober 12.
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reasonabl y expect the URAWto adopt. But as one court has noted: "In the
realities of the bargai ning process, neither party expects its first proposal
to be accepted.® The Kawano negotiator voiced hi s awareness of the bargai ni ng
process when he presented the proposal by noting that it was a first proposal
and that he expected to be negotiated up fromhis position. Viewed fromthe
vant age poi nt of 20-20 hindsight, this 1s precisely what occurred. During the
course of negotiations, Kawano noved fromits initial positions and reached
agreenment on nany contractual provisions. Wth respect to other contract provi-
sions such as Uhion security, It noved fromits initial position to a position
substantially in agreenent wth the UFWs position.

Even in an environnent in which Respondent refused to
bargain wth respect to certain subject natters, no inference of an intent not
to reach agreenent on a contract is warranted froman examnation of the
initial proposals submtted by Respondent. It was not a count er proposal
“cal cul ated to disrupt the bargai ning process" and did not evidence bad faith.*

Refusal To Make (oncessi ons: The General (ounsel asserts
that Kawano refused to nake neani ngful concessions for nore than a year
follow ng certification, thereby evidencing bad faith. In assessing the nerit
of this contention, it wll help to get the tine sequence into focus.

The UFWdi d not commence di scussion of its contract proposal s
until nore than five nonths after certification. Its failure to do so is not
char geabl e to Respondent . ¥ Regépondent submtted a conpl ete count er proposal
approxi mat el y six weeks later.=

_ Three neetings |later, on Novenber 22, the UFWsubmitted a
partial response to Kawanos counterproposal . After sone discussion and a
Kawano count er proposal on the articles to which the URW

“NL.RB v. Ftzgerald MIls Gorp., 313 F.2d 260, 265 (2nd Q.
(1962)5 cert., denied. 375 US 834; see also WOLE Radio, Inc., 209 NLRB 181
1974).

. Mntebello Rose ., Inc., supra.

¥ There was a tine | apse of approxi mately three and one-hal f nonths
between- certification and the initial neeting between the parties. A sizeable
part of this interval is chargeable to the UFW Its initial contact wth Kawano
was approxi mately three weeks after certification, another two weeks foll ow ng
Respondent ' s response to its denand for meetings is chargeable to the UFW as
is an additional two-week period during which the UFWnegoti at or nade no
attenpt to contact Respondent's |awyer for a neeting. Respondent had an ".
affirmati ve duty to nake expeditious and pronpt arrangenents, wthin reason,
for neeting and conferring.” Quality Mitels of Golorado. Inc., 189 N.RB 332,
337 (1971). It net this obligation.

At ober 12, 1977.
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had responded. The UFWaccept ed the nodi fi ed Kawano proposal s on the fol | ow ng
subject matters: "Bulletin Boards," "Location of Conpany (perations,"” and
"Mdification." Kawano al so presented nodified positions on the other articles
to whi ch the UFWhad responded.

At the next neeting the UFWsubmtted nodifications of three
proposal s: "No Dscrimnation, " "Records and Fay Periods,” and "Inconme Tax
Wt hhol di ng."® Kawano made a counterproposal wth respect to two of the
articles and stated it would respond regarding the third at the next neeting.

At the next neeting on Decenber 15, Kawano s negoti at or
noted that the UAWhad not yet given a conpl ete response to Kawano' s
count erproposal of Cctober 12. At the Decenber 22 neeting, the UFPWsubmtted
nodi fi ed proposal s on six additional subjects. Agreenent was reached on
"I'ncone Tax Wthhol ding," a proposal submtted by the UFWat the Decenber 8
neet i ng.

It is apparent that the UPWchose the subject matters which
it wshed to discuss during the period foll ow ng the submssion of Kanano' s
counterproposal . It is al so apparent that Respondent nade concessions wth
respect to sone of the chosen subject natters and that agreenent was reached
wth respect to sone. A though sone of the areas discussed are not custonarily
regarded as significant as Lhion security, seniority, wages or fringe benefits,
Respondent cannot be faulted for follow ng the UAWs | ead and di scussi ng t hose
topi cs whi ch the UPWw shed to di scuss. Respondent is not required to negotiate
wthitself. It need not nmake concessions wth respect to a specific contract
provi si on absent some new or reiterated position fromthe Ui on regardi ng that
provision. Wth respect to the tine period between Cctober 12 and January 1,
1978, Respondent did not fail to nake concessions wth regard to subject
matters raised by the UFW=

The parties did not neet during January, 1978, because the
U-Whad no negotiator avail abl e; thus, another nonth passed during whi ch
not hi ng was done to effect a collective bargai ning agreenent and agai n the | ack
of progress is attributable to the UFW

A though the parties resuned neeting on February 1, it was
not until the nmeeting of March 10 that the UFWagai n resuned di scussi on of
contract proposals. Fromthat neeting until the neeting of Novenber 3, 1978,
the parties generally engaged in an exchange of views at each neeting wth
respect to various contract proposals put forth by both parties. This
interaction resulted in tentative agreenent on additional subject matters and
narrow ng the differences wth respect to others.

_ To summari ze: the General (ounsel's assertion that Respondent
failed to nake any neani ngful concessions for a period of

®'Decenber 8, 1977.
¥, The Wstern and Southern Life Ins. Go., 188 NLRB 509 (1971).
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one year followng certificationis wthout nerit. It hides the fact that for
eight nonths of that year the status of the negotiations was such that no
count er proposal s or concessi ons by Respondent were the order of the day; it
overl ooks the fact that the UFWsel ected the subject natters it w shed to
discuss at the bargaining table; it overlooks the fact that the UFWsel ect ed
what nay be characterized as mnor subject natters for discussion; and it
overl ooks the fact that Respondent and the Uhi on reached agreenent on nany of
these mnor matters as the result of nutual adjustnent. Respondent's posture
vis-a-vis contract proposal s and nodification of such proposals during the
peri od between the commencenent of negotiations and md-March, 1978, does not
nmani fest an i ntransi gence or obstructionismindicating a desire to thwart
consummat i on of a col | ective bargai ni ng contract.

Attenpts To Uhdermne Support For The UFW The Gener al

Gounsel alleges that certain actions of Respondent separately alleged to be
refusal s to bargain al so evidence a failure to bargain in good faith. As noted
bel ow i n discussing the all egations of Paragraph 10(b), Respondent failed to
bargain in good faith when it failed to tell the UFWthe cost of its health

i nsurance program In retrospect, it is apparent that Respondent's position on
this issue nust have been fixed prior to the coomencenent of negotiations. It
never intended to supply the information. Thus, for renedy purposes, | find
that Respondent failed to bargai n in7good faith at all tinmes since the initial
bar gai ni ng sessi on on June 29, 1977.%

Respondent failed to bargain in good faith by failing to
informthe UFWof the piece rate paid to certain field workers al t hough t he
i nformation had been requested and coul d have been conveyed to the Uhi on
w thout any apparent effort on kawanos part. The record contai ns no acceptabl e
expl anation for not furnishing this information. It is not sufficient that
records were provided fromwhich, after sone calculation, the rate coul d have
been ascertained. The failure to state the rate warrants the inference that
Respondent was harassing the UFWw th a bargai ni ng techni que designed to inter-
fere with the UPWs ability to nake a sensibl e proposal regarding piece rates.®

Snmlarly, Kawano' s unexpl ai ned del ay i n furnishing the UFW
wth infornmation it requested regarding Kawano' s use of pesticides is
circunstantial evidence of a desire to frustrate negotiati ons and supports the
concl usion that Respondent failed to bargain in good faith.

Respondent refused to bargain regarding its office clerical
enpl oyees on the theory they were confidential enployees. This defense has been
found wanting. ¥ Respondent”s refusal to bargain re its clericals is
circunstantial evidence of Respondent's

='Q P. Mirphy & Sons, supra, at pp. 26-27.

¥ As noted bel ow, the infornmation was presunptively rel evant.

¥ 5ee di scussion of Paragraph 10 (h).
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failure to bargain in good faith. As wthits failure to produce information
regarding the cost of i1ts health insurance, hindsight makes it clear that
Kawanos failure in this regard existed at all tines since the initial neeting
bet ween the negotiations on June 29, 1977.

Additional evidence of bad faith is the refusal of
the Respondent to supply the UFWw th informati on fromwhich it coul d have
ascertal ned whet her Respondent's packi ng shed enpl oyees were agricul tural
enpl oyees. In making this inference as in nmaking those set forth above, the
sophi stication and expertise of Respondent's negotiators cannot be overl ooked.
The record establishes the "expert" status of both Neeper and Geerdes in the
field of |abor |aw

_ Respondent granted sone of its shed enpl oyees a unil ateral
wage increase, an action found belowto violate Section 1153 (e). For the
reasons cited above, this conduct al so nanifests bad faith bargai ni ng.

To summari ze: Respondent violated Sections 1153(e), (a) and
1155.2(a) of the Act by failing to bargain in good faith. This concl usion rests
upon i nferences drawn fromthe followng facts: the failure to furnish the UFW
wth the premumcost of its health insurance program the failure to state the
piece rate it paid certain field workers; the substantial delay in providing
the UFWw th requested pesticide infornation; the failure to furnish
infornation presunptively relevant wth respect to its office clerical
enpl oyees; and the failure to supply the UFWw th informati on fromwhi ch it
coul d have determned that prior to June, 1978, shed enpl oyees were not
agricultural enpl oyees.

_ For the reasons cited above, | find that the General Counsel
has failed to prove the follow ng al |l egations of Paragraph 10 (a): that
Respondent engaged i n surface bargai ni ng by naki ng proposal s whi ch coul d not be
accept ed and ?/ r ef usi ng to nmake neani ngful concessions for a period of nore
than a year follow ng the UFWs certificatign. The portions of Paragraph 10(a)
relating to said all egations are di snissed. *

2. Failure And Refusal To Supply Rel evant | nfornation:

_ ~ Paragraph 10 (b) of the conpl aint charges Respondent wth
refusing to provide relevant bargai ning infornation requested by the UFW and
Paragraph 10 (c) alleges delay in providing rel evant

“The di scussi on of surface bargai ning has been restricted to specific
allegations in the conplaint. The long and sonetines difficult to foll ow bri ef
of the General (ounsel sets forth many ot her argunents regardi ng surface
bargai ni ng. No purpose woul d be served by detailing an examnation of these
facts in terns of assessing whether an inference of surface bargai ning was
warranted. The need mght be otherw se were it not found that Respondent's
failure to bargain commenced wth the date of the first bargai ning session and
had not ceased at the tine of hearing. See: MQulloch Gorporation, 132 NLRB
201, 215 (1961).
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i nfornation requested by the UFW Respondent s conduct is alleged to viol ate
Section 1155.2 (a), and Sections 1153 (e) and (a) of the Act.

Wth respect to the allegations of Paragraphs 10 (b) and (c)
| nake the fol |l ow ng:

Fndings O Fact: The UFWs standard "Request for

Information" was sent to Respondent on April 7, 1977, in conjunction wthits
initial non-economc proposal. The cover letter stated that it was inportant
for the Lhion to recelve the requested information wthin 10 days. By letter
dated May 3, 1977, Respondent replied that it did not see the rel evancy of sone
of the infornation requested and proposed that these questions be di scussed at
the initial bargai ning session. Wth respect to other information, Respondent
said it woul d make records avail abl e for inspection and/ or copying.

Thereafter there was an interchange of correspondence between
Beauchanp and Geerdes, and on June 23, Beauchanp wote Geerdes:

V¢ are only requesting that the data that
is available in the conpany's records be
supplied in the formor nmanner it is
presently avail abl e to the conpany. W
are not requesting that the conpany go

t hrough vol umnous records and conpil e the
data in a particular form

Beauchanp al so sai d the Enpl oyer was obliged to furnish the naterial wthout
cost; but if it refused to do so, he wanted a detailed statenent regarding the
cost of copying the data.

_ O June 29, 1977, the parties net for the first tine. The
neeting was devoted prinarily to Geerdes response to the "Request for
Information.” There was no di scussion of any contract proposals.

The UFWstated that the information it requested was

essential and neani ngful to successful negotiations. Beauchanp asserted the
Gonpany was obligated to provide the infornmation at no cost to the Uhion.
Geer des di sagreed, saying he had seen no cases pl aci ng such a requirenent upon
an enpl oyer. He said Kawano was prepared to provide the information requested,
but it was not prepared to pay any cost of reproducing it nor was it prepared
to nake any conpil ations of data fromthe raw records.

Geerdes said the basic payroll records filled one or two
| arge boxes and woul d be available in his office the week of July 11. H told
Beauchanp that those records woul d yield the follow ng i nfornati on: nane,
soci al security nunber where avail abl e, and current wage rate of each enpl oyee.
Wile no classifications are listed on the print-out, Geerdes said the names of
t hose enpl oyees who were ot her than general farmlabor coul d be deternmned from
the wage differential shown on the sheets. (Geerdes stated that Kawano has no
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separate record of the date of hire of each worker: he said this information
could be obtained by review ng the payrol|l print-outs. He also said there were
i nsurance regi stration cards for sone enpl oyees whi ch woul d show t he enpl oyee' s
birth date and date of hire. These woul d be made avail abl e.

Geerdes stated that Kawano had no records indicating
an enpl oyee's sex and no records on enpl oyee spouses except to the extent that
such Information mght appear on the insurance enrol | nent cards. The only
record of addresses which the Gonpany had was on 3 x 5 cards. However, there
was not a card for every enpl oyee, and Geerdes could not represent that the
addr esses shown were the current addresses of the individuals. The 3x5 card
woul d al so reflect the individual's date of hire.

Geerdes tol d Beauchanp that nost enpl oyees were
classified as general field workers and that a snall percentage worked dri vi ng
tractors or trucks. Vdge-differentials found in the print-outs woul d show whi ch
enpl oyees were other than general field workers; but the print-outs did not
list enployee classifications. Respondent did not offer to prepare a list of
t hose enpl oyees cl assified as other than general field |abor.

The "Request"” sought detail ed informati on regarding a broad
spectrumof fringe benefits. Wth the exception of a nedical insurance plan,
t he Gonpany provi ded none of the fringe benefits enunerated and Geerdes so
advi sed Beauchanp. Geerdes agreed to provide a copy of the nedical insurance
plan and the cl ai ns experience under the plan for the two precedi ng years;
however, he refused to provide infornation regardi ng the cost of the plan
unl ess and until he concluded it becane rel evant to the negotiations. He
acknow edged that the plan's cost mght becone rel evant at sone future tine,
but contended it was not now rel evant.

Geerdes was unwi | ling to provide information about wages and
fringe benefits of non-bargai ning unit enpl oyees until it becane rel evant. As
an exanpl e of when the infornati on mght be rel evant, Geerdes cited a
bar gai ni ng posture in which Kanano stated it could not grant a benefit to unit
enpl oyees because of its inpact on non-unit enpl oyees.

o Respondi ng to the UFWrequest regarding other collective
bar gai ni ng contracts to which Respondent was a party, Geerdes tol d Beauchanp
t here were none.

Under the caption "Production Data" the Whion sought detail ed
i nformation concerning crops grown, acres farned per crop, units produced per
crop, utilization of piece rates and the manner in which such rates were
cal culated. Geerdes told the Lhion the nunber of ranches to be planted, the
crops to be planted, and the approxi hate acreage of each ranch. He said cherry
tonmat oes was the only crop for which a piece rate was paid. He promsed to
provide informati on fromwhi ch the piece rate coul d be determnm ned.

The Lhion requested a list of the pesticides used
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and details regarding the timng and nethod of application of each. Geerdes
agreed to nake avail abl e what ever infornation the Gonpany possessed. He al so
agreed to provide, as requested, a list of the equi pment used in the farm
oper ati ons.

Beauchanp was unhappy wth Geerdes' response. He cont ended
the requested naterial was essential before the UFWcoul d nake a reasonabl e
econom c proposal and threatened court action if Geerdes woul d not produce what
the Uhion wanted. Geerdes asked whet her Beauchanp had any | egal authority to
support his position regarding disputed itens. He said that if authority were
forthcomng and established the UFWs right to the disputed itens, the
i nfornation woul d be forthcom ng.

The Whion wanted copi es of the records, not nerely the
opportunity to examne them Beauchanp wanted to send copies to the UFWs
economst located at La Paz so that a conprehensible summary of the nateri al
could be prepared for his use. He acknow edged that he was not goi ng to spend
tine reviewng the records and said he was not sure he woul d conprehend t hem
Geerdes said the records woul d be avail abl e but Kawano woul d not pay the cost
of maki ng copi es.

At the second bargaining session on July 15 Geerdes told
Beauchanp that the records discussed at the initial neeting were now
avai | abl e for examnati on.

O July 18 Geerdes sent Beauchanp a copy of the Conpany's
heal th and wel fare bookl et, together wth copies of the registration cards of
covered enpl oyees and Xerox copies of the clains paid under the plan. The cards
coni[ ained the nane, address, date of birth and date of hire of the covered
enpl oyees.

A Xerox copy of the conputer print-out for a recent payroll
period was al so forwarded as an exenplar. The data contai ned on the printout
enabl es one to learn the worker's crew his status as a casual or regul ar
enpl oyee and whet her he was paid by piece rate and, if so, the rate.

h July 18, 1977, the follow ng records were avail able for
the Lhion's examnation at Geerdes' office: daily crew sheets for regul ar and
casual workers for 1974, 1975, 1976 and the first six nmonths of 1977, 1977
field packout records by flats and lugs for strawberries; daily shed packout
records for 1977 show ng the anmount of pack for two outside growers as well as
Kawano; payroll journals for 1973 to June, 1977, covering all regular field
workers, clerical enpl oyees, shed workers, supervisors, sales and nanagenent
personnel ; quarterly returns filed wth the IBS for regul ar and casual
enpl oyees for the years 1968-1976. %Y

“The record for 1975 into June, 1977, overed casual as well as
regul ar field hel p. These findings are based upon the stipul ati on of counsel.
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Fromthe daily crew sheets one can obtain the foll ow ng
i nformation regardi ng casual s: nanme, anount pai d per day, date worked, forenan
for whomworked and the gross payroll for the crew For a regul ar enpl oyee the
followng information is available: the crop on which worked and the j ob
perforned, e.g., picking, harvesting, dusting or irrigating.

By ctober, 1977, the follow ng additional records were
available in Geerdes office: the 1975 and 1976 W2 forns for all Kawano
enpl oyees; four file drawers of the 3 x 5 cards contai ning the enpl oyee' s nane
and date of hire; individual enpl oyee conpensation cards for 1975, 1976 and
1977; and the quarterly IRSreport for the first quarter of 1977.

These records were never reviewed by Beauchanp. Nor did he
ask any questions of Geerdes regarding the payroll journal (conputer print-out)
forwarded to himon July 18.

h August 2 Beauchanp and ot her URWrepresentatives were
given a tour of Respondent's ranches. At San Luis Rey Beauchanp was provi ded
wth the followng information about the ranch: its acreage, the crops grown,
and the foreman's nane. The current operation and 'differences between kawano s
net hods and t hose used by tonato growers in Southern San O ego County were
subj ects of discussion. The group stopped at the site suggested by Kawano for
UFWneetings wth the workers.

At Bonsall, Kawano pointed out the ranch boundaries. He said
about MO acres were to be planted in strawberries and four acres in cherry
tonatoes. He al so tol d Beauchanp t he approxi nat e nunber of workers nornal |y
working at Bonsal | .

At 1vey Ranch Beauchanp | earned: Kawano | eases 40-50 acres of
a 400-acre piece of property; access to Kanano's acreage i s obtai ned t hrough
the lessor's property which has a | ocked entry gate; an unl ocked gate separ at es
the | eased property fromthe bal ance of the ranch.

At Rancho Santa Fe, the group entered the property through a
closed gate. (It is unclear whether the gate was | ocked.) They proceeded to an
area where a snmall shed and sone chemical storage tanks were | ocated. There
were al so sone trucks located at the site. Beauchanp | earned that horses were
used in farmng this property because the terrain was too rough for tractors.
Beauchanp was tol d the nanme of the ranch supervisor, the acreage and
appr oxi nat e nunber of workers who worked at the ranch. Kawano sai d he was
concerned about dust on the plants and, therefore, kept the gate closed to
prevent people fromdriving onto the property. Again, the situs for neeting
wi th enpl oyees was indi cat ed. %

During the tour Beauchanp admtted y asked no

*The findings as. to each of the ranches rest upon the testinony of
Beauchanp and Raynond Kawano.
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guestions regardi ng piece rates, equiprent, pesticides, or worker
classifications. He testified that he did not regard the tour as a negotiation
neeting but nerely for purposes of indoctrination: noreover, he thought the
information was to be forthcomng from Geerdes.

At the neeting of Decenber 15, 1977, the nmatter of the
"Request" was agai n rai sed when Beauchanp said it would be difficult for himto
nake a conpl ete proposal since the Conpany had not responded to the "Request. "
As noted above, Neeper repl aced Geerdes as Kawano’' s negotiator on (ctober 5.
The neeting of Decenber 15 was the first nention to himof the "Request," a
docunent whi ch he professes not to have seen.®

Beauchanp asked what infornation was avail abl e and i n what
form Neeper had not seen the "Request” before. He asked whet her Beauchanp had
recei ved any response; Beauchanp sai d he had recei ved a partial response and
that he understood that Geerdes was preparing summaries for him He said he had
received a print-out for one pay period, sone insurance forns and the acreage
on sone crops. He stated this informati on was not enough to enable himto nake
an econonm ¢ proposal .

At the bargai ning session of Decenber 22 Neeper was unabl e to
respond to Beauchanp's question of Decenber 15 regardi ng the "Request"” because
he had been unable to neet wth either Geerdes or Kawano. He sai d t he Conpany
had responded to the earlier "Request," and he did not understand the current
"Request . "

Beauchanp sai d the Gonpany had not made cl ear what
infornmation was available to himor in what form= He said that | anguage and
economcs were interchangeabl e and that it was essential for himto have the
request ed economc infornmation in order to prepare the total response requested
by Kawano; ot herw se he woul d have to propose an econom c package the "likes of
whi ch” Neeper had never seen before. Neeper responded that any URWresponse
shoul d be submtted in witing.

=1t isdifficult tocredit this testinmony. GCertainly one woul d
expect Neeper to have reviewed the file and that the "Request" woul d be there.
Aternatively, if he failed toreviewthe file, a question is raised regardi ng
Kanwano s | ack of good faith. Respondent is expected to have a know edgeabl e
negotiator available at all tines. Gediting Neeper's testinony that he had not
seen the "Request” before the Decenber 15 neeting, the eighth neeting i n which
he participated, the inescapable inference is that he did not devote the
attention to the bargai ni ng process whi ch a reasonabl e busi ness man devotes to
the conduct of inportant natters. Hs conduct is attributable to Kawano and i s
circunstantial evidence of Respondent's failure to bargain in good faith. See:
0. P. Mirphy Produce ., Inc., 5 ALRB Nb. 63 (1979): oronet Casual s, Inc.,
207 NLRB 304 (1973).

“This assertion is contradicted by credited testinony of Geerdes as
well as by earlier testinony of Beauchanp.
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In late January, during an hiatus in negotiations,
Heumann sent Geerdes a | etter suggesting a resunption of negotiations. He
encl osed a copy of the "Request” containing "penned clarifications.” The
clarifications expanded the scope of infornation the Unhion wanted by i ncl udi ng
information regarding all agricultural enpl oyees of Kawano for the years 1975
through 1978. irrespective of whether they were currently enpl oyed by Kawano.
A so requested for the first tine were naps of all properties farned by
Respondent during 1977 and 1978. Heumann's |l etter asserted that only a limted
anount of infornation had thus far been provided; he asked that Kawano bring
all infornmation then available to the meeting and to provide the UFWw th a
schedul e of when the bal ance of the infornation woul d be produced.

At the neeting of February 1, 1978, Heunmann acknow edged t hat
Respondent had nade sone records avail abl e; however, he needed copi es. There
was an interchange regarding kananos obligation to provide free copi es of
desired records. Wthout agreeing that Respondent was not required to provide
copi es, Heurmann said he woul d reviewthe records to ascertain what he needed to
copy. Geerdes explained the individual enpl oyee infornation which could be
obtai ned fromthe payrol| records and the I nsurance cards. He stated that work
in strawberries and cherry tomat oes was pi ece-rate work.

Heumann acknow edged recei pt of health plan infornation
regardi ng benefits, clains experience and the nanes of covered enpl oyees. He
restated the UPAs request for the cost of the plan. Geerdes reiterated the
position that the plan's cost was not rel evant. Heurmann sai d the cost
I nfornati on was essential to permt the Lhion to nake a cost benefit conparison
of the Whion and Conpany pl ans.

Heumann asked what ot her fringe benefits Kawano provi ded.
Geer des responded that Kawano provi ded none of the other fringe benefits
;mentioned 1n the "Request™ even for its clerical and shed enpl oyees, Geerdes,
as he had w th Beauchanp sonme nonths earlier, stated that the Gonpany had no
obligation to produce information regardi ng wages and wor ki ng conditions of
non-unit enpl oyees, contending that such infornati on was not relevant. As
before, he said the information would be forthcomng if it becane rel evant.

Heurmann said that the production data whi ch had been provi ded
was too general ; he wanted records whi ch gave specific data wth which to work.
Geerdes agreed to produce copi es of exhibits used by Kawano i n defendi ng an
unfair |abor practice charge whi ch showed the shed packout for 1975. He said
t he data woul d-be updated to show the packout for 1976 and 1977. Geerdes told
Heumann, as he had tol d Beauchanp nonths earlier, the ranch acreages, crops
grown and grow ng cycl e of each crop.

He agreed to provide pesticide infornati on show ng those
used during the preceding two years, and to provide a |ist of the naor
equi pnent used by Kawano. He sai d Respondent had no maps or its properties.
only sone ol d aerial phot os.

At the neeting of February 15, Geerdes gave Heumann copi es of
exhi bi ts which contained a summary of production
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data and enpl oyee turnover data. Heunann wanted to review the basic records
fromwhi ch the summaries were prepared. Geerdes agreed to nake themavail abl e.
There is no evi dence Heunann ever reviewed the records.

During the period between February 10 and 24 Geerdes and
Heunann communi cat ed regardi ng i nspection of the Kanwano records. h February
24- Heunmann nade the first UFWi nspection of the Kawano records whi ch had been
available in Geerdes office since July, 1977.

A the neeting of March 10, Heurmann tol d Geerdes that he
woul d submt an economc proposal on all itens but wages, he said that a wage
proposal could not be submtted until he received the infornation requested on
job classifications and production data.

At the neeting of April 3, Heunmann agai n asked when the shed
information woul d be forthcomng. Geerdes said he had requested the
infornmati on fromthe Gonpany and di d not understand why he had not received it.

Heunann asked Kawano to reconsider its position about
di scl osing the cost of the nedical insurance plan. He said the UFWneeded the
infornation in order to deci de whether to propose the Conpany plan or its own.
Geerdes was still of the position that the cost of the plan did not have to be
reveal ed.

_ At the neeting of May 3, 1978, Kawano agreed to provi de the
UFWw th a copy of all payroll records for 1978. The copy was forthcom ng
| ater the sane week.

At the bargai ning session of June 27 there was di scussi on of
Heunann's letter of June 26 regarding the UFWs "Request for Infornation. "
Heunann cont ended the URWhad recei ved none of the infornation reguested.
Geerdes said that the quarterly IRS records from1972 forward were in his
of fice. Heumann said he wanted themfrom 1968 and contended that the "Request"”
had so denanded.

_ The question of whether Kawano was obliged to disclose the
cost of its health insurance was again discussed. Geerdes reasserted the
position that the Gonpany had no such obligati on.

Regardi ng the UPWrequest for pesticide infornation, Geerdes
sai d Kawano had no records show ng the pesticides used. The Conpany had used a
sprayer contractor, and it woul d be necessary to get the pesticide information
fromhim In Septenber, 1978, Respondent provi ded copi es of invoi ces show ng
the pesticides used by the contract sprayer since 1976. No expl anation was
gffer ed regardi ng why such invoi ces coul d not have been produced at an earlier
at e.

_ The status of the office clericals was di scussed. Geerdes
promsed to set forth in witing the basis for the Conpany' s concl usi on t hat
the clericals were confidential enpl oyees. None was ever sent.

Heunann tol d Geerdes that he had becone aware of
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sone records which Geerdes did not have in his office. Heunann suggested a
joint visit to Kawanos office to sit down and go through all the Conpany
records wthin the scope of the "Request." Geerdes agreed and the visit took
pl ace on July 13.

Wen the parties visited the Kanano of fice, Heumann was told
he coul d | ook at anyt hi ng which he wanted to see. He asked whet her there were
any records whi ch he had not al ready inspected whi ch woul d provi de any of the
request ed i nfornation.

He examned the 3x5 enpl oyee cards. He al so saw and was gi ven
an exanpl e of an enpl oyee record setting forth the enpl oyee' s i ncone week- by-
week for a calendar year. This type of record was not anong the records
I nspected at Geerdes’ office. Heunann requested and was gi ven infornation
regardi ng wages paid to sorters and packers. He was al so provided wth sanpl e
copi es of certain of the records he exam ned.

Geerdes and Heunann vi ewed the shed operation through
of fice wndows on the second floor. They toured the cooling roons and the box-
naki ng area. (Geerdes described the | oading operations. He rejected Heunann s
request to go into the shed to observe the operation, saying, that it woul d
di sturb the workers.® Geerdes described the operation for Heunann and told him
about shed enpl oyee classifications and their rates.

Geerdes testified that Heunann di d not specifically ask about
pesticide records or equi pnent inventories, nor did Heumann ask to phot ocopy
any records which he examned. He did not ask to see the packout records.
These records show the vol une the shed packed for outside growers and for
Kawano.

Oh July 28, 1978, Geerdes sent Heunann a list containing
the names and addresses of each packi ng shed worker.

O Septenber 13, 1978, Geerdes notified Heunann t hat
quarterly wage reports from1968 to 1972 were available in his office.

Gonclusions G Law  An enpl oyer violates the Act when it
fails or refuses to furnish the certified bargaining representative of its
enpl oyees wth informati on requested by the union which is relevant to the
performance of its duty to negotiate a collective bargai ni ng agreenent covering
the wages, hours and conditions of enpl oynent of the workers it represents.®
This has | ong been the rul e under the National Labor Relations Act (NLRA).
S nce Sections 1155(e)

= (eerdes denied that Heunann was prevented fromtal king to shed
workers. Resol ution of this conflict is not required, since it woul d not affect
the concl usi ons reached herei n.

¥ NL RB v. Acne Industrial Go., 385 US 432, 435-436 (1967);
Lhited Aircraft Gorp. v. NL. RB., 434 F. 2d 1198 (1970); Adans Dairy dba Rancho
Dos Ros, 4 ALRB No. 24 (1978); Autoprod. Inc., 223 NLRB No. 101 (1976).
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and 1155.2(a) are substantially identical .to NLRA Sections 8 (a) (5) and 8
(d), decisions under the federal statute are appropriate precedents I n dealing
with “failure to furnish’ issues in the present case.?’

Sati sfaction of Respondent's obligation requires not only
that the informati on be furnished but that it be supplied wth reasonabl e
pronpt ness. ® As will be seen bel ow, the evidence establishes that Respondent
failed, in certain respects, to neet both obligations. Mreover, an enpl oyer
nmay not defend its failure to supply rel evant 1 nfornati on on the ground t hat
the information i s ot herw se avai |l abl e. %

Wen requesting infornation regardi ng wages and rel at ed
conditions, including fringe benefits of unit enpl oyees, the Lhi on need not
show the precise or actual relevancy of the information. Such information is
patent|ly necessary for effectuation of its duty as bargai ning representative.
Both the National Labor Relations Board and the courts have regarded such
information as presunptively relevant.¥ An enpl oyer who refuses to furnish
i nfornation regarding the wages and rel ated conditions of unit enpl oyees risks
being found to have violated the statute as of the nonent of refusal if it
stands silent and fails to commni cate an expl anation found sufficient to rebut
the presunption of rel evance.® Wen the union requests infornmation regardl ng
the wages and rel ated conditions of non-unit enpl oyees, the enpl oyer's
obligation to furnish the information does not arise until the union
establ i shes the actual relevancy of the information it seeks.*

Wile the Lhionis entitled to relevant infornation,
Respondent is not required to furnish the information in the exact formin
which it was requested. "It is sufficient if the information is nade avail abl e
in a manner not so burdensone or tine-consumng as to inpede the process of
bargai ning. "= "®od-faith bargaini ng

M abor Code Section 1148.
B F. Danond Gonstructi on Conpany, 163 NLRB 161, 175.

®putoprod. Inc., supra.

YNL RB v. Ftzgerald MIls Qorporation, 313 F.2d 260 (2nd
dr. 1963); NL.RB v. Rockwell-Sandard Gorp.. Trans. & Axle Dv., 440
F.2d 953 (6th dr. 1969).

Ysee Enervville Research CGenter, Shell Dev. . v. NL.RB, 441 F. 2d
880, 887 (9th dr. 1971); Qurtis-Wight rp., etc. v. NL RB, 347 F.2d 61
(3rd dr. 1965).

2'san D ego Newspaper Quiild v. NL.RB, 548 F.2d 863 (9th Qr.
1977); NL.RB v. FRockwell-Sandard Gorp. Trans. & Axle Ov., 440 F. 2d 953,
957 6th dr. 1969).

®*The A ncinnati Steel Castings Gonpany, 86 NLRB 592, 593.
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requires only that (relevant) infornation be nade available at a reasonabl e
tine and in a reasonable place wth an opportunlty for the Uhion to nake a copy
of such information if it so desires. The UFW in submtting its "Request for
Information" states the informati on need only be supplied in the formin which
it was custormarily avail abl e to Respondent. Respondent net this obligation by
rlrgl%ng payrol|l and other records available to the UFWas of the mdd e of July,

Fromthe outset of negotiations the Uhi on denanded t hat
Respondent pay the cost of reproducing any of its records of which the Uhion
want ed copi es. Respondent declined to do so. Its action is urged as a refusal
to bargain. The contention is wthout nerit. Respondent was not required to
duplicate its records, at its own expense, for the conveni ence of the UFW® |ts
refusal to do so did not violate the Act.

V¢ turn now to an application of the recited principles to
Respondent ' s conduct in responding or failing to respond to the Lhion's
"Request for Information.”

Iltem1 of the "Request” sought a list of bargai ning
unit enpl oyees together wth the age, sex, date of birth, residence, social
security nunber, classification, current wage rate and date of hire of each
unit enpl oyee. This infornmation was rel evant and necessary for intelligent
bar gai ni ng. %

As of July 18, 1977, Respondent's payroll records were
available to the UPWfor inspection and copyi ng. Fromthese records it was
possible to learn the nane, wage rate, and social security nunber of current
enpl oyees. * Its health plan enrol | nent cards were nade avail abl e. These showed
date of hire and date of birth of the covered enpl oyees. Sonetine between July
18 and Cctober, 1977, 3 x 5 enpl oyee cards setting forth the enpl oyee's date of
hire were nade available. This was the total hire date informationinits
possession. The 3 x 5 cards were the only enpl oyee records contai ni ng enpl oyee
addresses. Kawano had no records show ng the sex of its enpl oyees.

At the bargaining session of July 15, 1977, the ULhion was
told what records were avail abl e and what infornmation they contai ned. During
that neeting Respondent stated that nost of its enpl oyees were classified as
general workers and that the nanes of those otherw se classified were
ascertainable fromtheir wage differentials as shown on the payrol | records;
however, Respondent did not state the

“Tasko Metal Products. Inc., 148 NLRB 976, 979.
Flhited Aircraft Corp., 192 NLRB 382, 389-390 (1971).

®Royal Inn of South Bend, 224 NLRB No. 103; Boston Heral d Travel er
Eor ation, 110 NLRB 2097 (1954); Adans Dairy, 4 ALRB No. 24 (1978); Robert E
H ckam 4 ALRB No. 73 (1978); P. Murphy Produce . Inc., supra.

A great nany of the enpl oyees had no social security nunber. This
was indicated in the appropriate colum in the fol | ow ng fashi on: 000- 00- 0000.
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classifications of enpl oyees other than general workers, nor did it offer any
explanation for the rate differential enjoyed by any worker. Its failure to
have done so violated Sections 1153 (e) and (a), and Section 1155.2 (a).%

As of Cctober, 1977, additional enpl oyee records were
avai | abl edto the UFWi.e., enpl oyee conpensation, cards, W2 forns and the
3 x 5 cards.

Wth the exception of its failure to provide information
regarding the classification of sone field enpl oyees, Respondent net its
obligation to provide the i nfornation sought regarding unit enpl oyees.® In the
context of the failure of the UFW though anware of the availability of the
records, to examne themuntil nonths after they were avail able, it cannot be
said that the tine | apse between the UFWs denand and Respondent' s response was
such as to constitute an i ndependent refusal to bargain. A refusal to furnish
or adelay in furnishing relevant infornmation violates the Act because such
conduct is said to obstruct the bargai ning process by preventing the other
party frombargaining intelligently and expedi ci ously. However, a del ay cannot
have the proscribed effect when the requested infornmation is not examned unti l
long after it is nade available. The UFWs failure to examne the naterial s
produced, and then only cursorily, until February, 19/8, suggests that its
request was intended only to harass Respondent rather than evi dencing a bona
fide need for the infornation sought.® It is enough here to hold that its non-
utilization of the data is a factor supporting the conclusion that Respondent's
production of part of the infornmation in July, 1977, and the bal ance i n Cct ober
of that year did not violate the statute.

The "Request" sought a summary of fringe benefits offered
unit enpl oyees. This infornmation was supplied for the nost part at the initial
bar gai ning nmeeting or shortly thereafter. However, Respondent has consistently
refused to disclose the premumcost of its health and wel fare pl an.

The National Labor Relations Board, in Gone MIIs
Gorporation, 169 NLRB 4-4-9 (1968), found the enpl oyer's refusal to supply
information as to cost, actuarial assunptions and enpl oyee census figures to be
a refusal to bargain, rejecting the enployer's argunent that all the union
needed to know was the benefit level. In Nestle Conpany Inc., 238 NLRB Nb. 19
(1978), the National Labor Rel ations Board reasserted this principle wen it
held the enpl oyer's refusal to furnish infornation on the cost of the
enpl oyer's group heal th insurance plan violated the enpl oyer's duty to bargain.
The National Labor Relations Board found the premumrate to be presunptively
relevant since it constituted wages. It also found the premumcost to be

“NLRB v. Tex-Tan. Inc., 318 F. 2d 472 (1963); Whited A rcraft
Gorp., 192 NLRB 382 (1971).

9YNLRB v. Robert F. Abbott Pub. ., 331 F.2d 209 (7th dr. 1964)
% Dynani c Machine Go., 221 NLRB 11443 (1975).
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actual ly relevant in Nestle since the union contended that if the enpl oyer
coul d get the benefits cheaper than could the union, the union would allocate
that cost differential to other benefits which they were seeking.>=

The cost figures were actually as well as presunptively
rel evant in the present case. The UFWwas seeking a plan wth a cost-benefit
rati o nost advantageous to its nenbers. No conparison of the two plans on this
basis is possible wthout know ng the cost of Respondent's plan. Respondent,
during the course of negotiations, nade no attenpt to rebut the presunption of
rel evance attaching to premumcost as an el enent of wages. Rather it sought
to have the UAWprovide it wth legal authorities supporting its position.
Thi s posture m sconcei ved the respective burdens of the parties. Respondent
violated its duty to bargain in refusing to furnish the UAWw th infornation
show ng the cost of its health insurance program Mreover, Respondent's
conduct in refusing the requested information is an indicia of bad-faith
bargai ning. Respondent was represented by conpetent counsel during the course
of negotiations. Hs position regarding this subject natter, i.e., attenpting
to shift the burden to the Uhion to explain rel evance, is inconsistent wth his
pr of essi onal conpet ence and supports an inference that the position was
asserted for the purpose of obstructing negotiations. This conduct is one of
the pieces of evidence relied upon in concluding that Respondent failed to
bargai n in good faith.

The "Request" sought the sane wage and rel ated i nformation
for Respondent's non-bargaining unit personnel as it sought for unit enpl oyees.
As noted bel ow Respondent’'s admtted refusal to bargain regardi ng office
clerical enployees violated Section 1153 (e). S nce the clerical enpl oyees
were appropriately part of the certified unit, information regarding their
wages and rel ated conditions was presunptively appropriate, and the failure to
?rl g\él ge(l'; | 2§ an i ndependent violation of Sections 1153(e) and (a), and Section

a

I nformati on concerning the wages and rel ated conditions of
non-unit supervisors is not presunptively appropriate. The UFW prior to
February 1, 1978, nade no attenpt to establish the actual rel evance of the
I nfornation.

h Cctober 12, 1977, Fbspondent pr oposed that super vi sor
shoul d perform no unit work exce t that which they had previously perforned,

Iorow that such work. coul d not be perfor mad 1T the effect were to cause the
ayor f of bar gai ni ng uni t man’n)ers

_ _ Oh February 1, 1978, the UFWexpl ai ned the rel evance of the
supervisor information in terns of being able to assess

®Both the plan in Nestle and that of Kawano were noncontributory.
“The Respondent's failure to supply requested i nformation regarding

packi ng shed enpl oyees i s di scussed bel owin connection wth the di scussi ons of
Paragraph 10(i) of the conpl aint.
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the likelihood that Respondent, despite its proposal, woul d encroach on unit
work. It argued that dependi ng upon whet her the wage differential between the
wor ker and the supervisor was large or small the Enpl oyer mght be notivated to
substitute a supervisor for a worker. Such action could still be taken under
Respondent ' s proposal ; it contai ned nothing which restricted the hiring of
addi tional supervisors or the pronotion of workers out of the unit by making
themsupervisors. This expl anati on established the actual rel evance of the
infornmation relating to supervisors sought by the Uhion. Thus, effective
February 1, 1978, and continuing to July 31, 1978, when Respondent proposed
essentially the sane "Supervi sor” |anguage as that proposed by the UFW Res-
pondent viol ated Sections 1153 (e) and (a), and Section 1155.2 (a) by failing
or refusing to supply the UFWw th requested i nformation regardi ng

supervi sors. &

Iltem5 (a) requested i nformation regardi ng Kanano' s crops,
the acres per crop and a yearly schedul e of crop operations. Respondent
substantially conplied wth this request at the initial bargai ning session in
June, 1977, and during a ranch tour conducted about a nonth later. The sane
i nfornation was supplied the new UFWnegotiator in 1978.

The UFWrequest ed Respondent' s schedul e of piece rates. The
i nfornati on was never supplied in any direct sinple fashion, nor does
Respondent adequately explain its failure to produce this presunptively
relevant infornation. Wiile it is correct, as Respondent asserts, that the
pi ece rate was ascertainabl e by naki ng a series of calculations using the raw
payrol | records supplied by Respondent, a far sinpler nethod of transmtting
the infornmation woul d have been Respondent's statenent of its piece rates in a
sinpl e decl aratory sentence which coul d have been done w thout effort or
expense, By failing to so respond, Respondent refused to bargai n in good
fath.® 1fs failure to supply the requested rate is a circunstance appro-
priately considered i n determni ng whet her Respondent engaged in surface
bar gai ni ng.

Item5(c) requested 10 pieces of production data. For the
nost part the itens listed are repeats of itens sought el sewhere in the
"Request." Wth respect to others, it is not clear fromthe record that
Respondent nai ntai ned the infornation.

Alist of the pesticides used by Respondent was request ed.
Fromtine to tine during the course of negotiations, Respondent prom sed the
Lhion such a list. However, pesticide infornmation was not provided until
Sept enber, 1978, when the Uhion was gi ven copi es

=Prior to receiving an expl anati on fromthe UFWwhi ch establ i shed t he
actual rel evance of the supervisor Infornation, Respondent had no duty to
supply it. See: San D ego Newspaper Guild, etc, v. NL. RB., 548 F.2d 863 (9th
dr. 1977). Inviewof the tentative agreenent reached by the parties, no
pur pose woul d be served by directing its production.

% Food Enpl oyers Qouncil. Inc., 197 NLRB No. 98 (1972):
odrich, 89 NLRB No. 139 (1950).
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of invoices show ng the pesticides used by Respondent's subcontractor since
1975. Respondent's agreenent fromthe outset to supply the requested

informati on mani fests its understanding that the infornati on was rel evant.
Respondent ' s unexpl ai ned delay in supplying this information was a refusal to
bargai n about a nandatory subject natter. The del ay cannot be def ended, as
Respondent seeks to do, on the ground that the Lhion did not avail itself
during ranch visits of the opportunity to nake an on-the-spot inquiry regarding
substances used. It is not necessary that the UFWrepeatedly request rel evant
information or avail itself of other opportunities to acquire it before
Respondent's failure to supply the information is a refusal to bargain.® An
enpl oyer's obligation to supply relevant infornation ari ses upon request and is
not satisfied until the information is furnished or the union either actually
or constructively wthdraws, or otherw se waives, its request by reachi ng
agreenent on the subject natter covered by the request.

The final infornmation found in the UFWs "Request” is a list
of equi pnent used in Respondent's operations. Respondent never contended t hat
such information was not actually relevant, nor did it refuse to supply it.
However, it has never been supplied. The infornati on has rel evance | n naki hg
intelligent determnations regardi ng whet her particul ar contract
classifications shoul d be proposed, e.g., truck drivers or tractor drivers.
Respondent ' s continued failure to supply this information i s an ongoi ng ref usal
to bargain. Wth respect to this information it is no defense to say that no
list of major equi prent exi sted. Wiil e Respondent nmay not be required to engage
i n burdensonme work to satisfy a request for information, it does have an
obligation to provide requested i nfornati on when that inforpati on can be
assenbl ed and provi ded wi thout great inconvenience or cost.® It is unlikely
that nore than a few mnutes woul d be required for Respondent to produce a |i st
of its maor equi pnent sufficiently detailed to neet its bargai ning obligation.
I(t)s EY?i lure to do so violated Sections 1153 (e) and (a), and Section 1155.2

a). >

To summari ze: Respondent violated the Act by failing
to provide relevant infornation as requested regarding the classification of
field enpl oyees other than general field labor, the cost of its health
I nsurance program the wages and related conditions of its 'supervisors, the
schedul e of its piece rates, a list of pesticides used, a list of its najor
equi pnent, the wages and working conditions of office clericals, and
i nfornation regardi ng the shed operations. The tine periods during which the
violations occurred varies wth the earliest date bel ng June 29, 1977. In sone
i nstances the viol ati on had not ended by the commencenent of the hearing.

SNLRB v. John'S Swft (., 277 F.2d 641 ().

% Gnerac Qorp., 215 NRB No. 41 ().

59 nce Respondent violated the Act by failing to provide infornation
regarding its najor equipnent, it is unnecessary to decide whether the failure
to provide infornation regardi ng the nunber of hoes and other hand tools it had
on hand i ndependent|y viol ated the statute.
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3. (onstructive DO scharges:

Paragraph 10 (d) of the conplaint alleges that Respondent
i sol ated and constructively di scharged Javi er Acosta. Felix Hernandez, Refugio
Vasquez, Jose Juarez Al enman and Antoni o Zanarri ppa. Wth respect to the
al l egations of Paragraph 10 (d), | nake the fol | ow ng:

Findings 0 Fact: Each was a nenber of the UFW
negotiating coomttee and attended the URWnegoti ati ons wth Kawano. Each had
previously testified against Kawano in unfair |abor practice proceedi ngs, and
Respondent has previously been held to have violated the Act wth respect to
each.® Respondent was well aware of the Union and protected concerted activity
of each of the alleged discrim nat ees.

The five workers were hired in late July, 1977, and assi gned
to work in cherry tonatoes under Juan Rodriguez. They were, as the Board has
previously held, segregated and isolated fromanother cherry tomato crew of 1S
to 20 workers working for Rodriguez. The five worked the entire cycle of the
cherry tonmato crop, performng such duties as hoei ng, staking, tying and
harvesting. Uoon conpl etion of the cherry tonato harvest at the end of
Decenber, the five worked in strawberries for two or three days. Isolation from
the other workers in Rodriguez’s crew continued during this period. Their work
was the sane as that perforned by the bal ance of the crew i.e., pulling the
plants "through the pl astic."

o It rained on January 3. About noon the five alleged
discrimnatees |eft work as did the other workers in Rodriguez's crew It
continued to rain for the next four or five days.

None of the alleged discrimnatees returned to work for
Kawano. Acosta went to work for the UAWa short tine after |eaving Kanano. n
January 9 Hernandez and Al enan went to work for another grower on jobs obtai ned
wth the help of the UPW There is no testinony regardi ng the subsequent
enpl oynent of Zanarrippa or Vasquez.

The testinony of A enan regarding why he left Kawano is
contradictory. Onh direct examnation he stated he I eft because he felt
di scrimnated agai nst and not because it was wet. Qn cross-exan nation he
testified he told Rodriguez he was | eaving because it was raining hard and al |
the people were leaving. On redirect he testified he | eft because he felt
discrimnated agai nst and not for the reason given Rodriguez. Finally, on re-
cross he conceded that his statenent to Rodriguez was the real reason for
| eaving work. No testinony was elicited regarding his failure to returnto
Kawano when the rain ceased sonme days | ater.

At the tine he ceased working for Kanano, A erman and the
other four workers had been isolated fromthe bal ance of

®Kanano. Inc., 4 ALRB No. 104 (1978).
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Rodriguez's crew for nore than five nonths. |solation had becone a regul ar
wor ki ng condition by the tine he noved fromcherry tonatoes to strawberries.
This fact coupled wth A enan's adm ssi on when questioned by Respondent's
counsel that he told Rodriguez he was | eaving because it was raining | eads ne
to discredit his testinony that he | eft because he felt discrimnated agai nst.
| find that Alenan | eft work at Kawano because of inclenent weat her and but for
the rai n woul d have continued to work though continuing to be isolated. & He
decided not to return to work at Kawano and went to work at the other grower's.

Hernandez testified he | eft work because it was raining. |t
continued to rain for three or four days and he did not return. During this
period he visited the UFWhal|l and | earned there was work at another grower. He
decided not to return to work at Kawano and went to work at the other grower's.

Acosta testified he | eft work because he felt it was not
right for the rons to be so nuddy and to be isolated all the tinme. However, he
filed a claimfor unenpl oynent insurance in which he said he | eft work because
it was raining and the person who took himto work had quit, so he had no way
to get to wrk. He admtted that he lied on his unenpl oynent claimin order to
obtain benefits, stating that if he had given the true reasons, he woul d not
have recei ved benefits. At another point he testified that the real reason he
guit was because he and his fell owworkers were di scrimnated against as if
they "stunk," they were isolated and because Respondent irrigated the fields
when they were al ready wet.

Acosta’'s admssion that he lied for the purpose of obtaining
unenpl oynent benefits is a basis for not crediting his testinony regarding his
notivation for quitting and_testinmony that Respondent irrigated its strawberry
fieldwhile it was raining.” Such testinony is designed to establish a nore
onerous work situation directed toward him i.e., to establish conditions which
woul d warrant a concl usion that he was constructively di scharged. The
advantages to Acosta fromsuch testinony are certainly greater than those
flowng fromhaving |ied to procure unenpl oynent benefits. In addition, heis
now an enpl oyee of the Intervenor and has an additional notivation for coloring
his testinony. Fnally, wth respect to the question of irrigation, it ! nakes
no sense what soever that Respondent woul d endanger its crop to drive Acosta and
the other four off the job. Such an action woul d be inconsistent wth the
rational e urged by the General Gounsel for their isolation. Therefore I do not
credit the testinony of Acosta that the

=~ An additional reason for not crediting Aleman' s testinony
that discrimnation notivated his departure fromKawano i s the unrea-
sonabl eness of the testinmony. Nchols v. Pacific S R ., 178 C 630.
He had endured isolation in the cherry tonmatoes for approxi mately five
nont hs under worki ng condi tions nore onerous than those to which he was
accustoned. The strawberry work whi ch he was cal |l ed upon to perform
was no different fromthe work perforned by others working in straw
berries. Hs isolation was no greater. The only new factor in his
work situation was the rain.

Byi dence ode Section 780 (k).
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strawberries were being irrigated while it was raining. Qnflict in the
testinony on this point is resolved in favor of Rodriguez's testinony that the
fields were not irrigated.

Vasquez testified that the tomato harvest ended at the end of
1977 because it began to rain hard. It was raining and w ndy when he began in
the strawberries on January 2. The field was also being irrigated. & He worked
two or three days and then had to quit because of rain and water in the rows.
He was also tired of being isolated fromthe other workers. Qn cross-
examnation Vasquez testified that he quit because it was raining, and if it
had not been raining he woul d not have |l eft the job.

Antoni o Zanarrippa did not testify.

Goncl usions: A constructive di scharge occurs when the
enpl oyer inposes such intol erabl e work conditions upon an enpl oyee that the
enpl oyee is forced to quit. Wien such conditions are i nposed because of the
enpl oyee's union activity, Labor Gode Sections 1153 (a) and (c) are violated.
Serra dtrus Association, 5 ALRB No. 12 (1979). A constructive di scharge can
occur if the work conditions inposed nake the situation either "physically or
enotional ly inpossible." P. E Van Pelt, Inc., 238 NLRB No. 105, 99 LRRM 1576.

To determne whether the five workers or any of them
were constructively discharged, we start wth the recited reasons each gi ves
for having left work.”? None of the alleged discrininatees contends he l'eft work
because of the working conditions in the cherry tomatoes. Thus, the extensive
testinmony and argunent regardi ng whether the work conditions in that crop were
onerous is not material or relevant to the issue of constructive di scharge.

The Board in Kawano. Inc., 4 ALRB No. 104 (1978), held that
Respondent i sol ated each of the five workers naned herein and that the
isolation violated Sections 1153 (a) and (c) of the Act. That deci sion,
involving as it does the sane cherry tonato work during the fall and w nter of
1977 and the sane persons involved herein, is binding and

~ “For the reasons spelled out above asquez's testinony regarding
irrigation during the rainis not credited.

?See Merzoi an Brothers Farm Managenent Gonpany. Inc., 3 ALRB Nb. 62
(enpl oyee testified that he left the |abor canp where he was |iving because he
feared for his personal safety; the Board found that the threats and harassnent
assi gned by the enpl oyee as his reason for quitting to anount to a constructive
di scharge); Frudden Produce. Inc., 4 ALRB No. 17 (1978) (the enpl oyee | eft work
because the tires on his pickup truck were slashed and because as a result of
being foll owed by a supervisor, he was al nost involved in a collision); Adam
Dairy, 4 AARB No. 24 (1978) (Board found that an enpl oyee who | eft work as a
result of areductionin his wage rate and a change of assignnent to work which
woul d have adversely affected a pre-exi sting skin condition known to rmanagenent
did not quit but was constructively di scharged).
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the illegal isolation has been established. |f Respondent has failed to conply
wth the Board order issued in the earlier case, conpliance proceedi ngs are
avai | abl e. However, the illegal isolation of the alleged discrimnatees is
relevant in the instant case if it constituted a reason why any of the five
left his enpl oynent wth Kawano. Such is not the case. The testinony assi gni ng
iso!jati gn and discrimnatory treatnent as a reason for quitting has not been
credited.

Qedited testinony establishes inclement weather as the
reason each of the alleged discrimnatees left work.”Z The rain was a work
condition inposed by nature rather than by the Enwpl oyer. Quitting because of
the rain does not constitute the type of involuntary action by an enpl oyee
which can transforma "quit" into a "constructive di scharge.” Paragraph 10 (d)
of the Frst Anended Conplaint is dismssed inits entirety.

4. Refusal To Rehire ldentified UFWSupporters:

Paragraph 10(e) of the conplaint alleges that Respondent has
refused, and continues to refuse, to rehire identified UFWsupporters, thereby
refusing to bargain. The conduct is al so urged as evi dence of aninus toward the
UFWindicative of a failure to bargain in good faith. Wth respect to the
al l egations of Paragraph 10(e), | nmake the fol | ow ng:

. Fndings G Fact: The Board has previ o_uslty found that
Respondent vi ol ated Sections 1153€ a; and (c) of the Act in failing torehire
the group covered by Paragraph 10(e) and directed their reinstatenent.

The question of rehiring the workers covered by the
earlier decision was rai sed by Beauchanp at the first bargai ning session. ™
Geerdes responded that Kawano' s practice was to hire those present at the ranch
at the tine workers were needed. He advi sed the workers UPWrepresent ati ves
present at the neeting that they would be hired if additional workers were
needed and they were present.

O June 22, 1978, Geerdes wote Heumann that Kawano woul d not
discrimnate against any of the individual s covered by the Admni strative Law
Oficer's decision inthe earlier case. He asserted that none had applied for
reinstatenent. Geerdes agreed to advise each of the individuals directly of
enpl oynent opportunities and the procedure for naking application for work. To
enabl e Kawano to acconplish this, Geerdes requested that either the UFWor the
ALRB provide himwth the current address of each of the individual s to be

1t is not clear fromthe record that each of the five had decided to
quit at the tine he left the fields because of the rain. There is the
possibility that each quit only after receiving another job conmtnent.

“Kawnano. Inc., 4 ALRB No. 104 (1978).

™ June 29, 1977.
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offered a rehire opportunity. The addresses do not appear to have been _
provided. At the bargai ning session of Novenber 3, 1978, Geerdes renewed his
reguest for the infornation.

Gonclusions: The charge in Case No. 77-C&42-Y al | egi ng
Respondent' s refusal to bargain was filed Decenber 22, 1977. Thus, Enpl oyer
conduct antedating July 22, 1977, is not appropriately considered as the basis
for finding a violation of the statute.” It woul d be appropriate, if
necessary, to use such conduct to shed light upon events occurring wthin the
Section 1160.2 period.” Since there is substantial evidence establishing
Respondent' s failure to bargain in good faith without reference to events
outside the Section 1160.2 period no purpose is served by examning t hose
events for indicia of Enployer aninus.

Turning to Respondent's conduct since July 22, 1977, vis-a-
vis those persons found by the Board to be discrimnatees, the General Counsel
did not prove that Respondent's failure to reinstate themviol ated Section
1153(e). Respondent filed tinely exceptions to the Admnistrative Law
Gficer's decision which issued in January, 1978. It was not until Decenber,
1978, that the Board issued its decision in the case. During the period when
the Board had under consideration Respondent's exceptions to the Admnistrative
Law Oficer's opinion, there is no evidence in the record which warrants the
inference that the failure to rehire the 53 discrimnatees was notivated by a
desire to undermne the UFWrather than by the fact the issue of whether
rehire was required was unresol ved.

The issue of rehire came up infrequently during the
negotiations. Wen it did, the evidence is that Respondent stated the
I ndi vidual s woul d not be subjected to discrimnation if they applied for
enpl oynent. Requests for the addresses of those whomthe UFWwant ed rehired
net wth no response. Irrespective of Respondent's other conduct during
negotiations, its conduct regarding the discrimnatees does not nmanifest a
desire to frustrate negotiations. Nor does the record support the concl usion
that it refused to bargain regarding rehire of the 53 indi vidual s.

The al | egations of Paragraph 10(a) are di sm ssed.

5. Interference Wth Access:

Paragraph 10(f) of the conplaint alleges that "in the
course of the period of negotiations" Respondent interfered wth UAW
access necessary for the workers' inclusion in the bargai ni ng process by
refusing to honor an access agreenent negotiated by the parties on

July 15, 1977.% This conduct is alleged to be evidence that

% abor Gode Section 1160. 2.

TINL.RB v. MicMIlan Rng-Free Ql Co., 394 F.2d 26 (9th
dr. 1968).

®The pleading states the date as January 15, 1977. This is
erroneous. The proof establishes the date the parties -- (continued)

-52 -



Respondent engaged in surface bargai ning and as an i ndependent viol ati on of
Sections 1155.2 (a) and 1153(e).

Paragraph 10(g) alleges that Respondent “(r)efused to
permt UFWrepresentatives to visit enpl oyees where they live on lands to
whi ch access is controlled by Kawnano, Inc.” This conduct is alleged to be a
refusal to bargain as well as an indicia of Respondent's failure to bargain in
good faith.

Wth respect to the allegations of Paragraphs 10(f) and
10(g), | nake the fol | ow ng:

Fndings O Fact: June 29, 1977, Meeting--The question
of URWaccess to Kawano properties was raised at the first neeting between the
parties on June 29, 1977. The Whion said it needed access because the najority
of the workers were non-docunented and |ived on the premses. The only way the
UFWcoul d reach themwas to cone onto the property. The UFWwanted access in
order to discuss the progress of negotiations wth the workers and get i nput
fromthemregarding the negotiations.” The Lhion al so wanted to distribute
panphl ets and general |y di scuss the Lhion wth the workers. Beauchanp
expressed the hope that an interi maccess agreenent coul d be reached. He nade
no specific proposal s during the neeting.

July 5 Incident--Oh July 5 there was an encount er between
UFWRepresent at i ves Beauchanp, Vasquez, A eman, Chavez and Zanarrippa, and
Kawano Supervi sors Inoto, Jay Kawano and Castellon. The UWrepresent ati ves
arrived at Rancho Santa Fe sonetime around 9:00-9:30 a.m, and parked al ong a
dirt road adjacent to Kawano property.® A wre fence separated the road from
the Kawano field. Shortly thereafter workers arrived frompoints inside the
fence and began working in the area in front of the UPWrepresentati ves.
Beauchanp approached the fence to talk to them The three Kawano supervi sors
drove up on the inside of the fence in two pi ckups and parked between Beauchanp
and the workers. They di snounted and Jay Kawano cane through the fence to talk
to Beauchanp. He asked whet her Beauchanp had a court order to talk to the
wor kers. Beauchanp said he did not need one. Kawano then pointed to Chavez
and said he had a gun. (Chavez was hol di ng a canera whi ch he handed to
Beauchanp. Kawano pointed to Chavez's shirt at the belt |line. Beauchanp
rai sed the Chavez's shirt and there was no gun. Kawano reiterated that Chavez
had a gun and pointed to his hip. Beauchanp repeated that Chavez had no_gun.
He then told his fell owrepresentatives that they should | eave the area. ®

“(continued)--negotiated and reached tentative agreenent on an
access agreenent as July 15, 1977.

1977 Ytestinmony of Al ex Beauchanp, |ead negotiator for the UFWduring

% moto placed the tine as about 9:00 a.m; Beauchanp at 6:30
a.m; and Vasquez at 9:30 a.m

& These findings rest on Beauchanp's testinony.
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Inoto testified he sawa gun in Chavez' s hand and saw
it pointed right at Kawano. Beauchanp said it was a canera. Inmoto told themto
stay where they were, that he was going to call the police, but they got into
thel r vehicle and depart ed.

(havez was subsequent|y charged w th brandi shing a
firearmand carrying a firearmw thout a license. The charges were di smssed
when he pled guilty to the | esser of fense of disturbing the peace.

July 5-July 15, 1977--During the interval between the first
and second negoti ation neetings there was an exchange of correspondence,
initiated by Geerdes, regarding access. Geerdes inquired about the limts, if
any, the UPWwas proposi ng wth respect to the nunber of organi zers taking
access and with respect to tine Limtations on access periods. He al so wanted
the UFWproposal reduced to witing. Beauchanp responded by | etter which
accused Geerdes of stalling, but which did not answer any of the questions
Geerdes rai sed. Geerdes hand-delivered a witten response. Oh July 15
I medi atel y preceding the negotiation neeting set for that date Geerdes and
Beauchanp net prior to the negotiation neeting and di scussed the contents of
Geerdes' letter as well as the "gun" incident before commencing the bargaini ng
sessi on.

The Interi mAccess Agreenent--At the July IS negotiations,
Kawano presented an interi maccess agreenent, providing for: (1) access at each
of the ranches under conditions paralleling the ALRB s pre-el ection access
regulation; (2) an expiration date of Septenber 1, 1977, wth a provision for
its extension thereafter; (3) selection of designated areas at each ranch for
neetings wth workers; (4) alimtation of one representative for each 15
workers, not to exceed five representatives; (5) i1dentification badges to be
worn by UFWrepresentatives; and (6) prior notification of an intent to take
access so that gates securing the fields coul d be opened to provide ingress.

After a caucus the UFWresponded: Beauchanp had probl ens
wth the tine limtations proposed by Kanano. He stated he had the right to
visit the workers at the place where they lived wthout any tine limtation.
Beauchanp al so voi ced objection to limting the UFWto a desi gnated area when
talking to the workers. This objection was voiced in terns of wanting to visit
the workers where they lived, noting that it would be intimdating for themto
have to cone to a designated area to speak to a Lhion representative because of
fear of surveillance by supervisors. The UPWagreed to designate its
aut hori zed represent atives.

Beauchanp had a problemw th giving notice prior to access.
He said he sawno need to drive on the premses, the representatives coul d wal k
on the ranch and tell the first supervisor they saw who they were. Geerdes
suggest ed the probl emwas not i nsurnount abl e.

_ Beauchanp reiterated his opposition to limting access in
}/he evening to one hour after work, again tal king about the nunbers
/1

/1
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of people living on the properties and the difference bet\/\8ezen visiting them
and havi ng after-work access to peopl e who commute to work. =

There was additional discussion on the question of
designating a neeting area as opposed to permtting UPAWrepresentatives to go
where the workers were | ocated. The URWcaucused and returned to state that
al t hough t he Enpl oyer proposal was i nadequate, the UFWwas prepared to accept
it wth the hope that it was the first step towardreaching sone mddl e ground
in other areas of negotiation. Geerdes noted that it was an agreenent wth
whi ch neither of themwere happy. He requested that no access be taken until
he could neet wth the forenen to explain the agreenent.

Geerdes drafted the agreenent in final formand forwarded
it to Beauchanp for signature on July 18. It was executed by Beauchanp on July
26.

Access By UFWRepresentatives--Qn July 29, 1977, in
response to a UFWrequest, Kawano arranged for its enpl oyees available for a
Lhion neeting called to el ect del egates to the UAWs annual convention. The
meeting was hel d during work hours.®

During the first or second week of August, Beauchanp
visited Bonsal | Ranch between 6:30 and 7: 00 am He spoke to Juan Rodri guez,
identifying hinsel f as an UFWrepresentative.® He told Rodri guez he wanted to
take access to talk to the workers. Rodriguez said he was not authorized to
let himon the premses wthout a witten order fromKawano. Beauchanp
expl ained there was an agreenent wth Kawano permtting himto talk to the
workers. Rodriguez deni ed anwareness of an agreenent. Beauchanp asked himto
contact the office. Rodriguez said he woul d have to go to a phone. He
departed. Beauchanp said he would do nothing until Rodriguez returned and went
back to his car to wait.

Rodriguez returned about 10:00 a.m and tol d Beauchanp t hat
Reggi e (Kawano) had not aut horized himto al | ow Beauchanp on the prem ses.
Beauchanp reiterated the exi stence of an access agreenent, but said he woul d
not force the issue. He told Rodriguez that he woul d di scuss the natter wth
the Kawano attorney and departed.®

¥ Beauchanp’ s testinony is inconsistent. He contends the interim
agreenent did not apply to canp site visits, while also objecting to the
proposed agreenents one hour after work tine [imtation because It provi ded
Insufficient tine for such visits.

8 Beauchanp pl aced the date as July 30, 1977.

o Y Rodriguez is admtted to be a supervisor within the neaning of the
t.

® These findings are based upon credibl e testinony by Beauchanp.
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O August 18 Beauchanp rel ated to Geerdes his probl emw th
Rodriguez. Geerdes said he would ook intoit. Two or three days |ater
Beauchanp and three other URWrepresentatives visited Bonsall about 6:30 a. m
and agai n spoke to Rodriguez, telling himthat they wanted to talk to the
workers. Rodriguez replied they were al ready working, saying work had started
earlier than usual that day. Beauchanp said he would wait until noon to speak
to themand asked when the | unch break occurred. Rodriguez said it depended on
when the food wagon cane by whi ch was around noon. Rodri guez asked whet her
Beauchanp had a witten order from Kawano. Beauchanp told himthat the Gonpany
attorney assured himthat UFWrepresentatives had a right to go onto the
property. Rodriguez said that he could not et themon wthout a witten
order. Beauchanp said they were going to take access at noon tine. He told
Rodriguez that they woul d fol |l owthe | unch wagon onto the premses. They did
so. The UFWrepresentatives were on the premses at the designated neeting area
during the entire lunch period. Rodriguez was al so present, eating his | unch
about 10 feet away and woul d not | eave the area al though requested to do so by
Beauchanp. Beauchanp spoke to the workers, but none of themresponded or asked
any questions.

That afternoon about 5:30 Beauchanp and the other re-
presentatives went to Santa Fe Ranch. The gate was | ocked so they parked
outside and wal ked to the area designated for neeting wth the workers, i.e.,
the area in front of the "little stores.” There were about 100 peopl e present.
Castel | on was anong those present.® Beauchanp i ntroduced hinsel f and expl ai ned
why he was there. Castellon said he was not authorized to |l et anyone talk to
the workers wthout a witten authorization fromKawano. Beauchanp sai d there
was an access agreenent and that Castel |l on was supposed to be aware of the
agreenent. He asked Castellon to | eave the area, saying that he had a right to
talk to the workers wthout interference fromhim Castellon denied that he
was a forenan and declined to | eave the area. Beauchanp noved to anot her
| ocation about 100 feet away in order to speak to the workers wthout Gastellon
hearing. Only about a hal f dozen workers joined him so he noved back to the
store area to speak to the larger group even though Castell on was still present
anong a group buying provisions at the store. Castellon was seated at a tabl e
infront of the trailer next to the store. Beauchanp began speaking to a
portion of the large group gathered about 25 feet fromthe front of the store.
Beauchanp read the workers a settl enent agreenent entered into by Kawano in
anot her unfair |abor practice case and told themof the resultant reinstatenent
of some of the enployees. GCastellon interrupted by saying that Kawano di d not
sign the paper. Beauchanp responded that one of Kawano' s representatives had
signed it. Castellon again interrupted to contradi ct statenents by Beauchanp
regardi ng i nsurance costs and benefits.®

Wen the parties met on August 23 Beauchanp again tol d
Geerdes about the UFWs access probl ens. Geerdes said he woul d

& Castellon is adnitted to be a supervisor wthin the neaning of the
Act .

¥ These findings are based upon Beauchanp’ s testi nony.
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check out the conplaints.

Sonet i ne between August 23 and the first of Septenber,
Beauchanp again visited Bonsall, arriving about 7:00 aam He saw Rodri guez and
told himhe wanted to take access at noon. Rodriguez said he was not
responsi bl e and that Beauchanp coul d do what he wanted. Beauchanp was waiting
for the workers when they cane to the | unch area. Rodriguez was wth themand
Beauchanp asked himto | eave so he could talk to the workers. Rodriguez
refused; he stayed in the area during the entire | unch break.

About 5:30 that afternoon Beauchanp and the coomttee
again visited Santa Fe. The group proceeded to the "designated area" on foot.
Beauchanp tol d Gastell on he wanted to speak to the workers and asked Castel | on
to leave the area. Castellon said he had a right to be there and did not |eave.
Beauchanp tal ked to the workers for ah out 45 minutes.® Gastellon interjected
sone comment s when Beauchanp spoke about pestici des. Wen Beauchanp conti nued
talking, Castellon put his transistor radio to his ear and |istened to a
sporting event.® GCastellon testified credibly that he is charged with staying
on the premses until the workers depart at the end of the day, at which tine
he I ocks the gate. This is generally any tine between 4:00 and 8:00 p. m

At the bargai ni ng session of August 23, Beauchanp again
rel ated the probl ens he was having wth forenen. Geerdes acknow edged t hat
sone of the forenen failed to understand the situation and promsed to clear it
up that day. Thereafter, UFWrepresentatives visited the various properties
w t hout incident.

Vorkers Living O Ranches--During visits to each of
Respondent ' s ranches Beauchanp saw evi dence of persons living in areas adjacent
tothe fields. A San Luis Rey, along the bank of the creek that divides the
ranch, he saw plastic lean-tos, pots, pans and a nake shift fireplace. There
were clothes hanging out to dry. He al so saw a | unch wagon enter the prem ses
after working hours.

Bet ween August and Novenber, 1977, Beauchanp visited |vey
Ranch about three tines. He saw nake-shift shelters in a ravine just beyond a
cultivated area; he saw persons cooki ng di nner; he saw cl ot hi ng hangi ng out to
dry; he saw persons buyi ng provi sions froma | unch wagon, and on one occasi on
he saw a station wagon di splaying cl othes for sale.

At Bonsall there was a clearing in front of the shed where
Beauchanp net w th workers. A ongside the shed soneone had constructed a nake-
shift shelter fromthe plastic material used to cover tonato plants. There were
pots, pans, personal effects and beds inside the shed.

®These findings are based upon credibl e testinony of Beauchanp.

& Specul ative testinony by General Counsel w tnesses that
Castellon was using a tape-recorder is not credited.
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Beauchanp visited Santa Fe several tines from August
throggh D?Cﬁnbel’, 1977. nh each visit he saw evidence that people were |iving
on the ranch.

An agent of the Uhited Sates Border Patrol personally
appr ehended 20 to 30 undocunented workers living in a canyon on Santa Fe Ranch
whi ch was surrounded by cultivated fields. Sone of the workers were preparing
br eakf ast about 50 to 100 feet fromthe edge of cultivated areas. A second
Border Patrol agent testified to a raid at |1vey Ranch during whi ch undocunent ed
wor kers were apprehended in canpsites | ocated adjacent to the fields.

Beauchanp t ook access approxi mately six tines from
Sept enber t hrough Decenber, 1977, wthout interference. He admtted that there
were ot her tines when access coul d have been taken had he desired to do so. On
no occasi on was he asked to | eave. During the sane period ot her UFW
representatives visited the ranches wthout incident. During the latter part
of August, 1977, Vel asquez and ot her UFWrepresentatives went to Santa Fe to
talk to the workers intheir living areas. Inmoto and Castel | on were present.
Vel asquez asked Inmoto for permssion to neet wth the workers. Inoto said he
could talk to themfor an hour. Inoto left, but Castellon remained. He was
working at the tine, and when asked to | eave, responded that his house was
there and that he could not |eave his house. Vel asquez net wth the workers for
about 40 nminutes and |eft when he fini shed what he had to say. ¥

Vel asquez visited Santa Fe on subsequent occasi ons under
simlar circunstances. O each occasion Castellon was in the area and decl i ned
to | eave when asked. Vel asquez testified that Castell on used a tape recorder on
one occasi on. Castellon denied doing so and stated he was listening to a
portable radio. Hs actions in connection wth the instrunent, as described by
Vel asquez, are consistent wth finding it to be a radio and not a tape
recorder.? Gastellon's testinony that he lived in the area where Vel asquez was
speaki ng to the workers is not controvert ed.

Vel asquez al so talked to the workers at |vey Ranch after
work on three occasions. He sought themin their "little houses” in a canyon
on the ranch.

(ne afternoon in Novenber, Scott Wshburn, Beauchanp and two
other UPWrepresentatives visited Santa Fe to take warmcl othes to the workers
and to discuss negotiations. Wrk had finished for the day. They drove onto the
premses to the area in which the store is located, i.e., a semtrailer. (e of
the representatives asked where the workers were and was told they were about
three-quarters of a mle anay. The group drove to the | ocation to which they
had been directed, Soneone approached and said the gate was to be | ocked. Wen
VWshbur n asked himto postpone | ocking the gate for an hour or so, the person
responded that he had orders to lock the gate at that tine. Wshburn deposited
the clothes, drove his car off the premses, parked and

Y\l asquez testinony.

Yiplding it close to his ear and |i stening.
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wal ked back to the gathering. S nce he custonarily does not tal k to workers
after dark, the tine which he szpent driving out and wal ki ng back shortened hi s
meeting tinme wth the workers. %

Request For Kevs--At the Decenber 15 bargai ni ng sessi on,
Beauchanp requested that the UPWbe gi ven keys to each of the ranches. The
reguest was notivated by the fact that the days were shorter, and it was
dangerous to wal k the necessary di stance to where workers |ived. Neeper, now
serving as Kawano s spokesman, declined the request. He said Kawano woul d
provi de keys to the extent they were required to do so by | aw Neeper proposed
that the interi maccess agreenent be renewed. The UPWwas not prepared to do
thi s because of professed bad experience under the agreenent. The parties were
I n di sagreenent regardi ng whet her the agreenent was still operative, the UFW
contended that it had expired, Kawano contended it was still in effect.

O Decenber 16 Neeper in a letter to VWashburn declined to
provide the UFWw th keys to the ranches. Neeper deni ed there were peopl e
living on any of the ranches. He stated his understandi ng of the purpose of the
UFWdenand in the fol | ow ng | anguage:

As we understand it you want the keys to
create a situation where any one of your
choosi ng can cone on to our prenmses at
any tine for any reason and do anyt hi ng
on our premses that the persons choose.

As | understand it you need the keys so
that an unlimted nunber of cars can cone
on any portion of the Kawano prem ses at
any tine of the day or night and drive in
any nanner and do anythi ng, including any
damage that the individual drivers care to.

Having said this, Neeper went on to say that the Conpany was prepared to
consider any nore 'limted key proposal which the Uhion w shed to nake.

Neeper testified he understood the Unhion' s proposal to nean
that it wanted to cone onto the cultivated areas wth unlimted freedomsince
such areas were the only areas under Kananos control. Neeper said he
understood the Lhion's reference to persons living on the property to nean
persons living on the cultivated areas, and his denial that there were persons
living on Kanano prenmses was nmade in that context. He further testified that
he thought Wshburn so understood his remarks. Both Neeper and Geerdes were
aware that there were people living in the brush areas adjacent to the Kawano
fiel ds which were inaccessi bl e except through the Kawano fiel ds. ¥

*\Wishbur n t esti nony.

“This testinmony of Neeper is incredible. There can be no question
but that he knew what the UFWwas tal king about in terns of their request to
visit people living on the ranch. Hs secret and unnatural use of the term
"ranch" cannot be accepted, -- (continued)
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_ The record contai ns no testinony regardi ng UAWaccess during
1978. There is no evidence of interference wth any attenpted access.

Gonclusions: V¢ are concerned wth tw types of access:
post-certification access to work areas and access to worker |iving areas.

The Board initially dealt wth' the probl emof post-
certification access in Q P. Mirphy Produce ., 4 ALRB No. 106 (1978), and
sai ddt Hel geed for such access woul d be eval uated on a case-by-case basis. The
Board hel d:

(A certified bargaining representative is
entitled to take post-certification access
at reasonabl e times and pl aces for any
purpose relevant toits duty to bargain

col | ectively as the excl usi ve repre-
sentative of the enpl oyees in the unit.
Were an enpl oyer does not allowthe cer-
tified bargai ni ng representative reasonabl e
post-certification access to the unit

enpl oyees at the work-site, henceforth such
conduct wll be considered as . evidence of
g)refusal to bargain in good faith. (at p.

In the present case the parties entered into an interim
access agreenent whi ch provided for UFPWwork-site access consistent wth the
Board' s Access Regulation (8 California Admnistration Code Section 20900), and
consistent with the guidelines for post-certification access set forthin 0. P.
Mirphy, supra. The interimagreenent expired Septenber 1, 1977. The UFW
continued to take work-area access thereafter in a manner consistent wth the
terns of the agreenent and there is no evidence of Respondent conduct during
the period inconsistent wth the Q P. Mirphy guidelines or the access
agreenent nor is any alleged. In negotiating and entering into the interim
access agreenent Respondent did not refuse to bargain or fail to bargain in
good faith.

V¢ turn nowto an examnation of General (ounsel’s
allegations that Respondent breached the agreenent by preventing access and by
engagi ng in surveillance while UPNrepresentatives were on its prem ses.

O one occasion in August, 1977, Beauchanp was deni ed pre-
work access at Bonsall. He was present prior to the commencenent of

% (conti nued) - - especi al | y when he was aware of the persons |iving
adj acent to the property. Patently, there could be no workers living on
cultivated ground. The wtness' deneanor while testifying was al so consi der ed
indiscrediting the testinmony. Neeper's letter of Decenber 16 is evidence
supporting an inference of bad faith bargai ni ng by Respondent .
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work, but was deni ed access by the forenan. This incident occurred during the
first half of August and sufficient tine had transpired for Kanano to have nade
Its supervisors aware of the terns of the access agreenent. Wiile the
forenan's conduct interfered wth enpl oyees' Section 1152 rights, it appears to
be the only refusal to admt UWrepresentatives occurring after the effective
date of the access agreenent. | find the incident de mnims and therefore find
that separate renedial action is unwarranted. ¥

There were four occasions during the latter part of August,
1977, when Kawano supervi sors engaged i n conduct alleged to constitute unlaw ul
survei |l lance of UFWrepresentatives during the course of their access taken
pursuant to the agreenent. These incidents are cited as i ndependent as well as
derivative Section 1153(a) viol ati ons.

As noted by counsel for Respondent, the interi maccess
agreenent does not, by its terns, prohibit supervisors frombeing present
during tines UFWrepresentatives were nmeeting wth the workers. However, it is.
reasonabl e to concl ude that when the parties used the terra "access," they
intended the termto be given its custonary neaning in agricul tural |abor
relations, i.e., the neani ng which has resulted fromenactnent of the
Agricultural Labor Relations Act and resulting Board regul ati ons and
deci sions.® Had anot her neani ng been intended it was i ncunbent upon the party
i ntendi ng such neaning to convey its intent to the other party. Thus, access as
used in the agreenent is taken to nean access w thout unlawful surveillance by
super vi sor s.

General |y speaking, intent is not a necessary elenent in the
proof of a Section 1153(a) violation; however, in dealing wth the question of
whet her a. supervi sor's presence when union representatives are neeting wth
workers violates the Act, the Board has said that proof that the supervisor was
present for the "purpose of surveillance" is required. Tonooka Brothers, 2 ALRB
No. 52 (1976). |In Dan Tudor & Sons, 3 ALRB No. 69 (1977), the illicit purpose
was proved by evidence the supervisor "intentionally interjected his P esence
and limted the conversation between the organi zer and the workers. "=
Wile it is true that Castellon on two separate occasions interrupted
Beauchanp' s conversation wth a group of workers to correct what he thought to
be a. msstatement by Beauchanp, there is no evidence that Hs brief
interruption had any inpact upon the neeting or that it in any way interfered
w th Beauchanp's communi cation wth the workers. Thus, | find that Castellon's
conduct did not manifest an intent to engage in surveillance and that the
General (ounsel has failed to neet the burden i nposed by the Board in Tonooka. ¥

¥See Mtch Knego. 3 ALRB No. 32 (1977).

®¥dvil ode Section 1644; 1 Wtkin, Sunmary of California Law 446
(BEghth Edition, 1973).

®¥qupra, at p. 2.
. Dan Tudor & Sons, supra.
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Wth respect to Rodriguez, the evidence is that he declined
to | eave the | unch area when Beauchanp arrived to talk to the workers. He did
not speak nor attenpt to interfere with Beauchanp’ s presentation. He was
sinply "standing by.” Were a supervisor is "standing by" at a | ocati on where
he has a right to be, as is the case here, his presence does not anount to
unl awf ul surveillance. Rodriguez had as much right to be in the area during
the lunch break as did the workers.®

Havi ng found that Respondent did not engage i n unl aw ul
surveillance during the termof the interi maccess agreenent and, thus, did not
unlawful ly interfere wth worker rights under Section 1152, | shall dismss
Paragraph 13 of the conplaint so far as it refers to Paragraph 10(f). S nce
there is no evidence the parties intended the interi maccess agreenent to
contain a proscription agai nst supervisor presence beyond that provided by
Section 1153(a), i1t follows that supervisorial presence which did not violate
the Act would not violate the interi maccess agreenent.

The General Gounsel has failed to prove that Respondent
interfered wth access to workers by refusing to honor the interi maccess
agreenent. The al l egations of Paragraph 10(f) of the conplaint are di smssed as
are the allegations of Paragraph 16 so far as they refer to the all egations of
Paragraph 10 (f).

It is apparent that workers were living on properties access
to which was control |l ed by Kawano. For purposes of finding a violation of the
statute, it is inmaterial whether the workers were |iving on cultivated
property | eased by Kawano or on uncul tivated areas bordering the fields clainmed
by Kawano as not within the scope of its lease. It cannot be gai nsai d that
Kawano had the power to control access to the living areas. |t exercised this
pover by interdicting vehicular access to two of its ranches.® Its conduct
Interfered with enpl oyee Section 1152 rights and viol ated Section 1153(a) of
the Act by naking 1t 1 npossible for UFPWrepresentatives to drive to the points
on Ivey and Santa Fe Ranches where workers were living. * The fact that the
access denied in Nagata occurred during an organi zati onal canpai gn rat her than
during the course of negotiations is not significant.®® Nor is the fact that
foot access was available at both Ivey and Santa Fe. The workers have a
constitutional and statutory right to be visited by UFWorgani zers, and t hose
persons visiting the workers are entitled to” . . . use the custonary ways and
roads giving ingress and

FSee M Caratan. Inc., 5 ALRB No. 16 (1979); Mtch Knego, 3 ALRB
No. 32 (1977).

®\ehi cul ar access at Santa Fe was not possibl e during non-work
hours. The gate was | ocked after workers left for the day. The entrance gate
to lvey was al ways | ocked.

W'Nagat a Brothers Farns, 5 ALRB No. 39 (1979).

' P Mirphy & Sons, supra.
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egress to the enpl oyees' place of abode."®? As Respondent notes, vehicul ar
access was available at all tines at Bonsall and San Luis Rey however, this
fact does not excuse the denial of simlar access at Santa Fe and Ivey. Nor is
the fact that the UFPWdid not request free vehicul ar access to |vey and Santa
Fe until Decenber 15, 1977, an excuse for Respondent's refusal to honor the
request once recei ved.

Respondent explains its refusal to furnish a key to
Ivey on the ground that it did not have conpl ete control over ingress and
egress because it only occupied a portion of the ranch and that the interests
of Kawano' s | essor denanded that the outside gate be kept | ocked. This
contention i s unpersuasive for several reasons. First, there is no testinony
fromthe | essor that he had concerns about having the entrance gate | ocked as
opposed to cl osed; second, giving the UAWa key to the gate woul d not require
that the gate be unl ocked except during the nonents when UFWrepresent ati ves
were passing through. At such tines URWrepresentatives coul d insure that
livestock did not escape and that undesirable elenents did not enter; third,
the | essor does not appear to have objected to key issuance to the food vendor
who daily cones onto the property; and finally, there is no hard evi dence that
I ssuance of a key to the UPWwoul d have adversely affected Kawano' s | essee
stat us.

Respondent ' s expl anation for not furnishing a key to Santa Fe
Is equal |y unconvi ncing. Respondent wanted Santa Fe | ocked when nmanagenent
personnel were gone for the day to protect their crops and equi pnment from
I ntrusi ons by horsenen and others. Conceding this to be a valid objection, it
cannot be concl uded that permtting the UFWvehi cul ar access woul d be
destructive thereof. There is no reason, on this record, to conclude that UFW
represent ati ves woul d have done other than open the gate, drive through, close
and lock it behind themand proceed to where the workers were |living, reversing
the process on the way out.

A though reachi ng the concl usion that Kawano di d not present
pl ausi bl e reasons for refusing to permt access to lvey and Santa Fe, such a
conclusion is not prerequisite to finding a Section 1153(a) viol ation. The test
of whet her Kawano's refusal to supply keys on and after Decenber 15 anounts to
aviolation of Section 1153(a) is whether that conduct tended to interfere with
the free exercise of worker rights granted by Section 1152. Nagata Brothers,
supra, tells us that denial of vehicular access to worker |iving areas
constitutes such interference. Therefore Respondent violated Section 1153(a) as
alleged in Paragraphs 13 and 14 of the conplaint,”® in refusing to supply keys
to permt access by autonobile.®® However, access to

Take Superior Lunber Corp., 70 NLRB 178, 197 (1946), enf. 167
F.2d 147 (6th dr. 1948), cited in Nagata Brothers, supra, at p. 19.

(9 1%'Both Paragraphs 13 and 14 refer to facts all eged i n Paragraph 10
).

®The absence of interference wth vehicul ar access at San Luis
Rey and Bonsal | does not prevent finding such -- (continued)
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worker living areas is not a mandatory subj ect of bargai ning; therefore
Kawano' s refusal to provide gate keys was not a refusal to bargain as al | eged
in Paragraph 16 and Paragraph 16 is dismssed to the extent it enconpasses the
al l egations of Paragraph 10(g).

6. Refusal To Bargain Re Gfice Qerica Enpl oyees:

Paragraph 10(h) of the Second Anended Conpl ai nt al | eges
Respondent "Refused to bargai n about agricultural enpl oyees in clerical and
sal es jobs. "X®

The initial question is whether an unfair |abor practice
proceeding is the appropriate forumfor litigating the questi on of whether the
office clericals are agricultural enployees. Lhit placenment is appropriately
raised in representation proceedings and if so raised is not properly
relitigated in unfair |abor practice proceedings. Here, it does not appear that
the Board has yet been asked to resol ve the issue. The certification
characteristically states that the Lhion is certified as the bargai ni ng
representative for Respondent's agricultural enpl oyees. Neither party has filed
a petition seeking clarification of the bargaining unit.

S nce the question of Respondent’'s refusal to bargai n
regar di ng such enpl oyees hinges upon their status as confidential enpl oyees and
since the General (Gounsel |odged no obj ection to evidence adduced by Respondent
seeking to establish such status, it is appropriate to decide the issue In this
pr oceedi ng.

Wth respect to the allegations of Paragraph 10(h), | nake
the fol | ow ng:

_ Fndings O Fact: Respondent naintains offices at San Luis
Rey Ranch in the sane building as its packing shed. The building is |ocated on
a 10-acre portion of the ranch owned by Respondent .

_ The office staff consists of three clerical enployees and an
of fi ce manager who share a |arge roomon the first floor of the building. The
corporate officers have space on the second fl oor.

Respondent ' s busi ness records as wel|l as sone personal
records of Raynond Kawano are kept in the office and are accessible to each of
the clerical enpl oyees.

F(continued)--interference at Santa Fe and Bonsal | to be
violative of the Act. "(A violation of the Act does not have to be whol esal e
tobe aviolationn" NL. RB. v. Puerto Rco Tel ephone ., 357 F.2d 919 (1st
dr. 1961), cited wth approval in Nagata Brothers, supra. at p. 2.

_ g nce there is no evidence that any person but Fred WIIiamson,
a supervi sor or managerial enpl o?/ee, perforns any sal es functions, Paragraph 10
(h) 1s dismssed so far as it alleges a refusal to bargain about sal es | obs.
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None of the clericals participates in |abor rel ations
di scussi ons anong Gonpany of fi cers.® S nce the Gonpany does not have a
grievance procedure for 1ts enpl oyees, none of the clericals has had
I nvol venent in such natters.

Carole Sillwell, one of the clerical enpl oyees, testified
that she has, on occasion, been present during di scussions between Geerdes and
Kawano regarding ALRB hearings in which the Gonpany was invol ved, and has, on
occasi on, obtai ned from Gonpany records infornation requested by Geerdes for
use in such hearings. Sillwell also testified to being present on occasi ons
dur ihnghconversati ons between Geerdes and Kawano regardi ng contract negoti ations
wth the ULFW

Sillwell has the job title "Conputer Payroll Cperator.”
Her main duties are as follows: naking daily entries to the weekly payrol |
journal, nmaking entries on individual enpl oyee conpensation cards, preparation
of a weekly payroll report frominfornation contained in the payroll journal,
preparation of the enpl oyees' W2 forns, naking bank deposits to the Gonpany's
general account,” preparati on of enpl oyee payrol | checks, and keepi ng the
personnel records of each enpl oyee current. Fromtine to tine she types
correspondence for Raynond Kawano.

The weekly payrol| report which Sillwell prepares contains
the followng information: the total payroll for the week, a breakdown of the
payrol | by category of enpl oyee, %3 breakdown by forenan of the nunber of
enpl oyees in .the crew and the nunber of hours worked by crew nenbers; the
weekl y shed pack- out broken down into pack by flats and by |ugs; and t he
cumul ati ve pack for the season to date.

Pat Bashamis enpl oyed as Respondent's bookkeeper. Her
principal duties are as follows: posting to the general |edger, preparation of
t he bal ance sheet, preparation of quarterly IRSreturns, calculating the
hi ghway use tax and ot her taxes payabl e by Kawano, reconciliation of the bank
statenments, tal king to workers and obtaining fromtheminformation relative to
the filing of workers conpensation clains, submtting reports regardi ng on-the-
job injuries to Respondent’'s conpensation carrier, and preparation of daily
cost reports setting forth costs incurred i n connection wth specific
operations, e.g., harvest costs.®

%est i nony of Raynond Kawano.

_ " The banking function is shared with the other two office
clericals; none is authorized to nake wthdrawal s fromthe Conpany' s account.

% The fol | owing categories of enpl oyees are set forth on the
report: Cifice and Admnistrative, Field Payroll, Hoor Help, Mchanic,
Tractor Driver, Truck Driver, Casual Labor, Sorters, Packers and H oor Help.
e class of Hoor Help is a packing shed cl assification;, the other covers a
snal | group of mscel | aneous enpl oyees .

_ 1% The preparation of daily cost reports was a practice
commenced in January, 1979.
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Bashamis al so charged with the responsibility for openi ng
and distributing the nail and keeping a list of all Kawano vehicles subject to
being licensed. She naintains a running bal ance of the product which is picked
and packed and prepares a nonthly summary of this information. The CGonpany
nai ntai ns records show ng the daily product packed out by the shed.

She occasional ly types letters for Raynond Kawano, WI|i anson
and M zushima concerning natters related to properties | eased by Kanano. She
has al so typed correspondence directed to Respondent's corporate attorneys. Y
She has had no invol venent in the taking or typing of notes of | abor

negoti ati ons.

Maria Gorin is enployed as a Payrol | d erk-Receptionist. She
spends approxi nately 5Q%of her tine performng duties commonly classified as
those of a receptionist, i.e., taking tel ephone calls and dealing wth drivers
&aki n%_ produce pick-ups. She al so pl aces outgoing calls for Ray Kanano and

zushi na.

Her principal payroll clerk type duties involve totaling the
hours worked by each enpl oyee and giving that information to Sillwell who
punches it into the conputer and prepares the payroll checks.

Fromtine to tine during the course of performng her regul ar
duti es, she has overheard conversati ons between the Kananos and their CP. A or
their attorneys. This occurs when the conversations take place in the nain
office area in which Grin and the other clericals work.

S nce the office force is snall, each enpl oyee is
trained to performthe functions normal |y perforned by others and to cover
for an absent enployee. Gorin, fromtine to time, assists Bashamin the
perfornmance of her duties.

Goncl usi ons: Respondent does not deny it has refused to
bargain wth respect to its three clerical enployees. It asserts as an
affirmati ve defense that it has no duty to bargain wth respect to its clerical
enpl oyees contending that each is a "confidential enpl oyee" and therefore not
an agricultural enpl oyee wthin the neani ng of Labor Gode Section 1140.4(b).

The Board has held that the status of enpl oyees who do not
performactual farmng tasks is dependent upon whet her the tasks which they
performare incident to or in cong' unction wth the enpl oyer's farmng
operation."* The job functions of each of the clericals’invol ved herein are
clearly perforned in conjunction wth the Respondent’'s farmng operations.
Therefore, Respondent at all tines has had a. duty to bargain wth respect to
clericals unless it can be established that they are "confidential enpl oyees"
wthin the neaning of that termas it has evol ved i n cases deci ded under the
Nati onal Labor

=Afirmother than Gry, Cary, Awes & Frye.
Wryiry Fresh Products Go., 2 ALRB No. 55 (1976).
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Rel ati ons Act.

The National Labor Relations Board test of a "confidential
enpl oyee" is whether the person is acting in a confidential capacity to persons
involved in the formation, determnation, and effectuation of the enpl oyer's
| abor relations policies. Wst Chemcal Products, 221 NRBNo. 45 ( ); B F
Goodrich Go., 115 NLRB 722 (1956). The ALRB stated its approval of this
standard in Prohoroff Poultry Farns, 2 ALRB No. 56 (1976).

Respondent concedes that none of the clerical enpl oyees
formul ates labor relations policy. Its argunent rests upon the assertion that
each is in a position "whereby ]gshe) acqui re(s) infornmation concerning
Respondent' s | abor rel ati ons. "2

_ The National Labor Relations Board has stressed the
requi renent that a di sputed enpl oyee's relationship wth a person dealing in
| abor relations matters nust be confidential :

The nere handling of or access to confidential
busi ness or labor relations information is
insufficient to render an enpl oyee
"“confidential ," as the Board has defined the
term Instead, we | ook not to the
confidentiality of infornmation wthin the

enpl oyee' s reach, but to the confidentiality
of the relationship between the enpl oyee and
persons who exerci se "nmanagerial " functions in
the field of |abor relations.

BEnst & BEnst Nati onal Vérehouse, 228 NLRB 590,
591 (1977).

In an earlier case the Nati onal Labor Rel ati ons Board st at ed:

It is well settled that enpl oyees who handl e
busi ness and financial records including those
whi ch concern | abor relations, are not
confidential enpl oyees when they act in a
relatively mnor clerical capacity, have a
mni numof discretion, and do not assist or
act in aconfidential capacity to persons who
determne and effectuate | abor rel ations.

R H Mcy & ®., 135 NLRB (1970).

~“Respondent cites More-MGCornack Lines, Inc., 181 NLRB 76
(1970); National Cash Register Gonpany, 168 NLRB 130 (1968); and Triangl e
Publications Inc., 118 NLRB 595 (1957), in support of its contention.
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None of the three office clericals has a. confidential
rel ati onship wth Raynond Kawano, the nanagenent person invol ved wth | abor
relations natters. Hs testinony suffices to support this conclusion. It is
buttressed by the testinony of the disputed enpl oyees. Pat Bashams testi nony
cont ai ns not hi ng whi ch woul d establish her as a confidential enployee. Grin
stated that she had, fromtine to tine, overheard conversations between Kawano
and eerdes. These conversations occurred in the general office area where
Gorin was engaged in the performance of her customary duties. Presunably,
anyone el se present woul d have heard the conversations. There is no evidence to
support the conclusion that in "overhearing" she was functioning in a con-
fidential capacity.

Garol Sillwell cones closest to being a confidential
enpl oyee. She has been present during di scussions regardi ng contract
negot | ati ons between Geerdes and Kawano, but nere presence is not enough to
warrant her exclusion fromthe unit. Respondent did not establish that she was
present in a confidential capacity to Raynond Kawano. ¥

Respondent has failed to establish that any of its office
clerical enployees is a confidential enployee. It follows that Respondent has
violated Section 1153(e) and Section 1155.2(a) by refusing to bargain wth
respect to said enployees. Additionally, its failure to provide the Lhion wth
reguest ed i nfornmat1on regardi ng the wages, hours and conditions of work of said
enpl oyees vi ol ated Section 1153(e€).

Finally, Respondent's failure to provide the Lhion wth an
outline of the job functions of its clerical enployees is unexpl ai ned.
Respondent ' s bargai ni ng representati ves were persons sophisticated in. the area
of labor law and it is reasonabl e to concl ude they understood the clai mof
confidential status was frivolous or at | east subject to serious question. The
failure to provide the facts requested by the URWis circunstantial evidence
that Respondent failed to bargain in good faith.

7. Refusal To Bargain Re Shed Enpl oyees:

Paragraph 10(i) of the conplaint alleges that Respondent
"Refused to Bargain (sic) about packing shed enpl oyees for nore than a year
follow ng the UAWs certification as bargai ning representative."

Respondent admts refusing to bargai n regardi ng shed
enpl oyees until June 12, 1978, at which tine the UFWwas recogni zed as the
bargal ning representative for shed enpl oyees.

Kawano’' s refusal to bargain rests upon its contention that
the shed was a conmercial operation and that shed enpl oyees were not
agricultural enpl oyees wthin the neaning of Labor Code Section

¥3ee John Sexton & ., 224 NLRB 1341 (1976); M ctor Industries
Gorporation of Galifornia, 215 NLRB 48 (1974); cf. S emens orporation, 224
N_LRB 1597 (1976).
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1140. 4(b) .

The status of the shed enpl oyees has not previously
been litigated in any representation proceeding. The Board, followng its
custonary practice, certified the Lhion as the representative of all
agricultural enpl oyees of the Enpl oyer. If any shed enpl oyees voted, they voted
chal l enged ballots, and it was unnecessary to resol ve the chal | enges. Neither
party has filed a petition seeking unit clarification. Thus, the present
situation is one in which the rule prohibiting relitigation of representation
questions in an unfair |abor practice case is i napposite. 24

Because Respondent regarded the shed as a commerci al
operation, it declined to bargain regardi ng the wages, hours and worki ng
conditions of shed enployees. It also allegedly declined to furnish requested
infornation regarding the wages and ot her conditions of shed enpl oyees, conduct
whi ch the General (ounsel contends constitutes a violation of Section 1153(e)

i rrespective of whether the enpl oyees were agricul tural enpl oyees. The General
Gounsel al so contends that Respondent violated Section 1153(e) by failing to
provide the UFWw th facts supporting its contention that the shed was a
commercial operation. Thus, the General Gounsel presents three bases for urging
that Respondent's conduct regardi ng the packi ng shed was a refusal to bargai n:
the actual refusal to bargain, the failure to furnish infornation enabling the
UFWt o det ermne whet her the shed was "commercial ," and the failure to supply
wage and wor ki ng condi tion infornation.

_ Wth respect to the allegations of Paragraph 10(i) and the
allegations of Paragraphs 10 (b) and 10 (c) to the extent that those
allegations relate to shed enpl oyees, | nake the fol | ow ng:

o _ Findings & Fact: At San Luis Rey, Respondent owns a
bui | di ng whi ch houses a packing shed and the corporate offices of Respondent.
To tﬂ_e extent that Pacific Beauty can be said to have an office, it is located
on this site. =

Paci fic Beauty has no office staff or office equipnent. It
utilizes the Kanano office force and the Kawano of fice equi pnent. For these
services Pacific Beauty pays Respondent a nonthly fee based upon the anount of
packi ng done during the nont h.

Pacific Beauty has been in operation since 1968. It is
currently engaged i n the packing and sal es of round tonatoes grown by I<z;1v\ano.ll o
Prior to June, 1978, it packed round tonatoes for growers other than Kawano.=

In 1975, 20%of the total vol une packed by shed

see Perry Farns. Inc., 4 ALRB No. 25, at p. 3 (1978).

_ Wpacific Beauty is a separate corporation whi ch perforns
packi hg and sal es functions for Respondent.

o ¥The outsi de packi ng done during 1975-1977 was done for
Paci fic M ew and Vega.
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enpl oyees was packed for outside growers. In 1976, 32%of the produce packed
was packed for outside growers and in 1977, 23%was packed for outside growers.
In 1978, 99%of the produce packed was Kawano produce. No packi ng was done for
Pacific Mew and the shed packed for Vega only on the first two days of the
tomat o season.

Cherry tomat oes and ot her crops grown by Kawano are packed in
an adj acent shed known as the cauliflower shed. It is only enpl oyees working £n
the tomat o shed who are at issue herein. Respondent at no tine contended that
caul i fl oner shed enpl oyees were not covered by the certification. Nor is it
contended that Respondent refused to bargain wth respect to such enpl oyees.

Tonmat o packi ng commences in June each year and runs into the
foll ow ng January. Respondent was unaware prior to the commencenent of the
1978 packi ng season that neither Pacific Viewnor Vega were going to utilize
the Kawano shed to pack their tonatoes. Such awareness came when Pacific Vew
failed to bring tomatoes at the start of the 1978 season and when Vega ceased
bringi ng tonmatoes two days into the season.

Enpl oyees who work in the tonato shed do not custonarily
interchange wth field workers or wth cauliflower shed workers. There are
occasi ons near the end of the tomato packi ng season when sone tonato shed
workers rmay divide their tine between the tomato shed and the caul i fl ower shed.
At the end of the tonato season there are sone tonato shed workers who go to
work in the cauliflower shed. Such workers are treated as new hires when they
nove to the shed.

Tonat o shed enpl oyees are hired by David Kanano and Ron
M zushi na, both of whomare enpl oyed by Respondent. David Kawano supervi ses
t he shed operati on.

During 1977, packi ng shed enpl oyees recei ved two pay- checks,
one fromPacific Beauty to cover the work perforned on tonatoes packed for the
out side growers, and one fromKawano to cover the work perforned packi ng
Kawano s tomat oes. The separate payrolls were prepared by Kawano of fi ce
enpl oyees usi ng the Kawano conput er.

Pacific Beauty and Kawano mai ntai n separate bank
account s.

John Kawano, Frank Kawano and Ray Kawano are conmon
sharehol ders in Kawano, Inc., and Pacific Beauty Conpany. John is President of
bot h conpani es, and Ray is Secretary-Treasurer of both. Harry Kawano i s the
only additional sharehol der of Kawano, Inc. Fred WIlianson, Vice President, is
the only additional sharehol der in Pacific Beauty Conpany.

At the bargai ning session of August 23, 1977, the URW
asserted that shed enpl oyees were agricul tural enpl oyees and were part of the
bargai ni ng unit. Wen Respondent di sagreed, the UFWderanded that the Enpl oyer
;);esent facts to support 1ts conclusion. None were forthcomng at the neeting.
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At the neeting of Gctober 10, 1977, Respondent stated that
its counterproposal was intended to cover only enpl oyee groups whi ch had been
eligible to vote in the representati on el ection. Shed enpl oyees were not
included in their proposal because they had not been eligible to vote. The UFW
responded by saying that Kawano shoul d supply infornation establishing the
commercial status of the operati on.

At the bargai ni ng session of Decenber 22, 1977, the UFW

reiterated its position that shed enpl oyees were in the unit and request ed t hat
It be supplied wth the sane | nformati on, regardi ng such enpl oyees as had been

requested. for field workers. Kawano agai n responded that shed workers had not
been eligible to vote and were not in the unit.

Heunann's letter of January 24, 1978, to Geerdes renewed the
UFWs dermand for clarification of the status of shed enpl oyees.

At the neeting of February 1, 1978, Geerdes expl ai ned t hat
shed enpl oyees had not been eligible to vote because they were not then Kawano
enpl oyees. He sai d al t hough shed workers were now Kawano enpl oyees they were
not agricul tural enpl oyees because the shed was a commercial operation. He al so
told Heunann that bet ween 20% and 30%of the produce goi ng through the shed was
packed for Pacific Vew and Vega.

_ _ Oh April 3, the UFWagai n asked Kawano when the request ed
shed informati on woul d be forthcomng. Oh May 11, the U”AWonce nore sought
resol uti on of the shed worker issue.

~ O June 12 Kawano notified the UFWthat its shed was no
| onger a conmercial operation and stated that it recogni zed the UFWas the
bar gai ni ng representative of those enpl oyees.

h July 28, Kawano supplied the UPWw th the names and
addresses of its shed workers. Respondent maintai ned records fromwhich it was
possible to determne the percentage of the total packed for growers other than
Respondent . The records covered the 1975, 1976 and 1977 seasons. The parties
stipulated that the records for June and July, 1977, were anong the records
aval | abl e for UFWinspection as of Qctober, 1977. Payrol| records nade
available to the UFWin md-July, 1977, included the shed enpl oyee records.

oncl usi ons:

A Satus G The Shed (peration

(1) S ngle Ewployer. The linch-pin of the General
QGounsel ''s argunent that Respondent unlawful ly refused to bargai n regarding
tonmat o shed enpl oyees is the contention that Pacific Beauty and Kawano during
the rel evant period were separate enpl oyers, that the shed work perforned on
Kawano products was perforned by Kawano enpl oyees and was work covered by the
Act, while the work perforned by the same enpl oyees on tonat oes packed for
outside growers was work perforned for Pacific Beauty and not covered by the
Act, as being perforned for a coomercial shed operation. Thus, the General
Gounsel contends the fact situation here is controlled by the Board' s deci sion
in Joe Maggio, 4 ALRB Nb. 65 (1978).
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However, if Kawano and Pacific Beauty are deened to be
a singl e enployer, the crucial question is whether the shed is a commerci al
operation because a significant portion of its pack is grown by outside
growers. Joe Maggi o, supra, does not provide the answer to this guestion.

Respondent ' s refusal to bargai n regardi ng shed enpl oyees was
grounded on its belief the shed was a conmercial operation and therefore shed
enpl oyees were not agricul tural enpl oyees. Wen it felt the shed was no | onger
commercial, it bargained. By bargai ning for shed enpl oyees when it ceased
out si de pack| ng, Kawano conceded that Kawano and PaCIfI c Beauty are a single
agricultural enployer wthin the neaning of the Act.

The evi dence supports the conclusion that Kawano and Pacific
Beauty have had a common President, a common Secretary-Treasurer, a common shed
nmanager, and a common shed crew that perforned all tomato packi ng w thout
regard for whether the work was being perforned for Pacific Beauty or for
Kawano. The packi ng was dong in the sane shed and with the sane equi pnent
regardl ess of whether it was Kawano work or Pacific Beauty work. Both entities
used the same office and had the sane address. Ray Kawano set the wage scal e
for the shed enpl oyees, and the sane rate was paid regardl ess of the entity for
whomthe work was being perforned. To the extent the record reveal s the
exi stence of a labor relations policy, it appears there was a single policy,
i.e., setting of wage rates and granting of wage i ncreases for shed enpl oyees.

The only indicia that Respondent and Pacific Beauty are
separate enployers in terns of the Agricultural Labor Relations Act is the fact
of separate bank accounts and separate payrolls. These facts are insufficient
to overcone the above-cited indicia of conmon enpl oyer stat us.

The criteria used by the Board to establish such status in
Louis Delfino Go., et al, 3 AARB No. 2 (1977); and Perry Farns, 4 ALRB No. 25
(1978), are present here and nandate the concl usion that Kawano and Pacific
Beauty constituted a single enployer at all tines naterial.

(2) GCormmercial (peration. Ve turn to the question of
whet her the shed was "commercial " during the seasons precedi ng the one whi ch
started in June, 1978. The Board s decisions in Carl Joseph Maggio. Inc., 2
ALRB Nb. 9 (1976); and M. Artichoke, Inc., 2 ARB No. 5 (1976), are
dispositive of the issue. In the forner the Board hel d a shed enpl oyer engaged
i n packi ng produce grown by others was not an agricul tural enpl oyer even when
the proportion of product for outside | growers was snall, citing Garin Qo.,
148 NLRB 1499 (1964), as National Labor Relations Board precedent for its
conclusion. In @Grin the

="Respondent’ s concessi on does not suffice to establish Pacific
Beauty and Kawano as joi nt enpl oyers and cannot be bi ndi ng upon the Board. To
hol d ot herw se woul d effect voluntary recognition of the UPWand woul d, if the
facts did not support common enpl oyer status, establish an inappropriate unit.

-72-



Nat i onal Labor Rel ati ons Board found shed enpl oyees to be nonagri cul tural

enpl oyees when 15%of the total pack was for outside growers. 1In the instant
case the uncontradicted evidence is that during each of the three seasons
precedi ng 1978 in excess of 20%of the total pack was packed for outside
growers. This volune is sufficient to establish shed workers as

nonagri cul tural enpl oyees prior to the start of the 1978 harvest. Respondent
had no obligation to bargai n regardi ng shed enpl oyees prior to the start of the
1978 season; therefore, Respondent did not VI ol ate Section 1153 (e) by refusing
to bgrgal n ag charged in Paragraph 10(i).2¥ The all egati ons of Paragraph 10(i)
are di smsse

Fai | ure/ Refusal To Furni sh Shed I nfornation--Vé turn now to
the question of whether Respondent failed to furnish information fromwhich the
UFWcoul d nake a determination regarding the coomercial status of the Kawano
shed and, if so, whether such failure violated its obligation to supply
relevant informati on necessary for intelligent collective bargaining. The
question has two facets: the alleged failure to supply infornation whi ch woul d
enabl e the UPAWto det ermne whet her the shed was a commerci al operation and the
alleged failure to supply requested i nfornation regarding the wages and ot her
conditions of shed enpl oyees. The General (ounsel argues that Respondent failed
to supply either category of information and that its failure anounts to a
refusal to bargain as alleged in Paragraph 10(b) of the conpl ai nt.

I nformati on which wll enabl e the bargaining agent to reach a
reach a conclusion or at |least be better inforned as to whet her di sputed
classifications are within the scope of the certified unit is certainly
rel evant and necessary for intelligent perfornance as bargai ning represent a-
tive. This is no less true when the enpl oyer is asserting the enpl oyees are not
agricultural enployees than when the assertion is that the enpl oyees are subj e-
ct to specific exclusions under the Act or under case |law, e.g., supervisors or
confidential enployees. Nor does the fact that Respondent had no duty to
bargai n regardi ng shed enpl oyees prior to June, 1978, relieve it fromthe obli-
gation to provide relevant infornmation regardi ng shed operations. Qurtiss-
Wight Gorp., Wight Aero Dv. v. NL RB., 347 F.2d 61, 69 (3rd dr. 1965).
The status of shed enpl oyees as agricultural or non- i agricultural enpl oyees
Is a nandatory subject of bargaining. S nce the | status of shed enpl oyees
rests initially on a determnation regarding the commercial or agricultural
nature of the shed, information pertinent to that determnation is rel evant.

¥ Respondent witness WIlianmson testified credibly that Respondent
was unaware prior to the start of the 1978 season that Pacific View and Vega
were not going to utilize the Kawano shed. Thus, no issue ari ses as to whet her
Respondent had an obligation to bargain prior to the start of the 1978 season
because of know edge that the status of the shed enpl oyees was to change.
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The UFWs denand t hat Kawano supply facts to support
its contention the shed was cormercial was nade initially on August 23, 1977.
In Gctober records were avail able to the UFWwhich, if examned, woul d have
enabled it to conclude that during June and July, 1977, the shed' s operation
was comercial. |n supplying the pack-out records for the first two nont hs of
the 1977 season, Respondent partially net its duty to supply shed infornation.
As noted above, it is unclear that the 1975 and 1976 records were al so
supplied. In viewof the fact that the payroll records supplied for 1975 and
1976 covered shed enpl oyees, it is likely that the shed pack-out records for
that period were also supplied. It does not appear there was any attenpt at
selectivity of records to be nade available, rather the inpression is that
Kawano dunped all its records in Geerdes office. The evidence and permssibl e
I nferences drawn therefromsupport the conclusion that Respondent nade
avai l abl e data fromwhich the UPWcoul d ascertain the cormercial or
agricultural status of the shed. Thus, Respondent net its duty to supply
information. As noted above, the UFWdid not reviewthe records for sone nonths
after they were nade avail abl e.

V¢ turn nowto an examnation of Respondent's conduct
regardi ng the i ssue of shed status in connection wth the allegation that it
engaged I n surface bargaining. It does not appear that Respondent ever told URW
representatives there were records in Geerdes’ office fromwhich it coul d
ascertain the vol une of non-Kawano produce flow ng through the shed. At the
neeting in ctober when it presented counterproposal s, Kawano stated the
proposal s did not cover shed enpl oyees because they had not been able to vote.
Wien t he UFWdenmanded evi dence of the commercial character of the shed, Kawano
representatives did not reveal that such informati on was or woul d be soon
avai lable to the Union in records in Geerdes' office. ¥

At no tine thereafter, although repeated requests were nade by
UFWnegoti ators, did Kawano advise the Lhion its shed records were avail abl e
for inspection.

Its failure to do so whether stemmng fromthe ignorance of
its negotiator regarding what the records contained, a desire to keep the pot
boiling or the mstaken notion that it had no duty to produce the facts
nani fests an absence of the good faith intent to reach a coll ective bargai ni ng
agreenment which is required of an enpl oyer by Section 1155.2 (a). The descri bed
conduct is an el enent of the course of enpl oyer conduct pertinent to
det erm ni ng whet her Respondent failed to bargain in good faith as alleged in
Paragraph 10(a) and nmani fests an absence of good faith.

The General Gounsel al so argues that Respondent's failure to
provide the UFWw th informati on regarding the nane, age, sex, date of birth,
resi dence, social security nunber, job classification and date of hire of shed
enpl oyees establishes a refusal to bargain in good faith. Respondent provided
what infornation it possessed in the records nade available to the UFWin July,
1977. The

= The preci se date on whi ch shed records were available in
Geerdes' office is not clear fromthe record.
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sufficiency of that response with respect to field enpl oyees is discussed
el sewhere and the concl usi ons reached are applicabl e here.

Shed enpl oyees were not agricultural enpl oyees prior to June,
1978; thus, information regarding their wages and rel ated conditions was not
presunptively relevant prior to June, 1978. Qurtiss-Wight Gorp., Wight Aero
Ov. v. NL.RB., supra. Therefore, the Lhion nust denonstrate nore precisely
by reference to the circunstances of this case that the requested shed enpl oyee
infornation was rel evant. The General QGounsel rel | es on Qurtiss Brookl yn Uhi on
Gas onpany, @ and NL.RB. v. Rockwel | Sandard,*® to establish rel evancy. The
reliance is msplaced. The rationale in each of the cited cases for findi ng
non-unit enpl oyee wage i nfornation rel evant was a history or felt danger of
unit erosion by transferring unit work to non-unit enpl oyees. There is no
evidence in the present record that tomato shed enpl oyees ever did field work.
There coul d have been no reasonabl e apprehensi on of unit erosion by
transferring field work to shed workers.

S nce the UFWfailed to establish the actual rel evance of
shed enpl oyee wage information for the period prior to June, 1978, to whatever
extent Respondent failed or refused, prior to June, 1978, to supply the wage
information, its failure or refusal did not violate Section 1153(e) or Section
1155.2(a) of the Act.

8. Proposal 0 A Dual Wige Sructure:

Paragraph 10(j) of the Second Anended Conpl ai nt al | eges t hat
Respondent refused to bargain in that, at the bargai ning session of Cctober 12,
1977, it proposed an unl awful dual wage structure for agricul tural enpl oyees.

Wth respect to the allegations of Paragraph 10 (j), | nake
the fol | ow ng:

Fndings O Fact: For an indetermnate period prior to

Cctober 12 it was Respondent's practice to pay its documented workers at a

hi gher hourly rate than pai d to undocurented workers.? At the neeting of
Sept enber 28, 1977 (Meeting No. 4), the UFWspokesnan charged Respondent wth
proposing an illegal dual wage system Respondent's spokesnan deni ed t he
charge and asserted no such proposal had been nade. He further stated that
Respondent contenpl ated that any agreed upon wage rate for general workers
woul d be applicable to all enpl oyees so cl assifi ed.

0520 NLRB 189 (1973).

2Y410 F.2d 953 (6th Ar. 1969).

2 'n naking this findi ng | take notice of the Board' s opinion in
Kawano. Inc., 4 ALRB No. 104 (1978), in which at Page 3 the Board states that
" . lega 3 (docunent ed wor ker Ss) wages were hi gher than the wages of
il egal S (undocunent ed workers).'
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At the neeting of Gctober 12, 1977, Respondent, as part of
its initial counterproposal to the UAW nade the fol |l ow ng proposal:

A Existing mninumwage rates for existing
classifications for the first year of the
Agreenent .

B. Mninumwage rates for classifications for
the second year of the Agreenent shall be
subject to negotiation during the twel fth nonth
of the Agreenent.

C Mninumwage rates for the classifications
for the third year of the Agreenent shall be
subj ect to negotiation during the twenty-fourth
nont h of the Agreenent.

The count er proposal was reviewed during, the course of the neeting, and the UFW
spokesnman rai sed no questions regarding its neani ng.

At the neeting of February 1, 1978, the new URWspokesnan,
Heumann, stated that the URWconsi dered a wage differential between docunent ed
and undocunent ed workers to be illegal. Heumann said it was sonet hi ng whi ch he
had been sent to San D ego to handl e and asserted he would file a lawsuit if
necessary. Geerdes replied that he preferred to handl e such natters during the
course of negoti ations.

At the April 11, 1978, neeting, Respondent proposed
an interi mwage agreenent providing for a base rate of $2.65 per hour for all
field workers with I ess than six nonths' service and a rate of $2.90 per hour
for those wth nore than six nonths' service. Respondent further proposed
that, effective January 1, 1979, all field workers woul d be paid $2. 90 per
hour. Respondent said the $2.90 rate accorded wth the nmini numwage under the
Fair Labor Sandards Act as of January 1, 1979. The rate was to becone
effective only in the event the parties had not ot herw se reached agreenent on
wages as of that tine.

At the June 28, 1978, neeting, the URWcont ended t he proposal
woul d have the effect of keeping all undocunented workers at the $2.65 rate
because they woul d never get the six nonths' probationary period behind them
Geerdes said that tine of service could be accunul ated fromyear to year. He
said the length of service could be established by Conpany records, and al so
suggest ed that service coul d be established through the enpl oyee hi nsel f. The
UFWwant ed the break-in period reduced to one nonth, contending that even this
peri od woul d di sadvant age t he undocunent ed wor ker .

At the June 27 neeting, although Geerdes stated the Gonpany' s
records showed that 35%of the workers would be eligible for the higher rata,
the UFWrenained firmon its position that the break-in period shoul d be
limted to 30 days. There was no contention that
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a break-in rate was unl awf ul .

h July 31, 1978, Respondent proposed a rate of S3.00 per
hour for all field help.

Goncl usions:  The General (ounsel 's argunent in support of
his contention that Respondent’'s wage proposal violated Section 1153(e) rests
on two grounds: Frst, the proposal violated dvil Code Section 3369; second,
that acceptance of the proposal woul d have required the UFWto breach its duty
of fair representation. Neither argunent is persuasive.

No authority is cited for the first proposition. The General
Gounsel points to no decision by a Galifornia court standing for the
proposi tion urged. ¥ Research reveal ed none. A reading of the section nakes it
clear that it is totally inapplicable to the present fact situation. The
absence of any real belief by the General Gounsel in this argunent is nmanifest
inthe fact that in a brief of 379 pages, seven lines are devoted to this
ar gunent .

The General (ounsel 's argunent that acceptance of the
proposal woul d have violated the Lhion's duty of fair representation is equally
unper suasi ve and mani fests a. lack of understanding of the fair representation
doctrine. Inthis regardit is noteworthy that the Lhion's prine objection to
the proposal was the length of the break-1n period. Respondent proposed. Had
t he Respondent accepted the URWcount er proposal that the | ower rate be paid
only fo(r]| one nonth, its interi mwage proposal woul d presunabl y have been
accept ed.

Fnally, evenif one were to assune that Respondent's interim
wage proposal were unlawful, no authority is cited for the proposition that the
nere naki ng of such a proposal violates Respondent's duty to bargai n i n good
faith. It is clear onthis record there was no insi stence upon accept ance of
the proposal ; Respondent's position was nodified on July 31, 1978, when it
proposed that all field workers receive $3.00 per hour.

The allegations in Paragraph 10(j) of the Frst Anrended
Gonpl ai nt are di smssed.

9. Whilateral P ece Rate Increase For Shed \Wrkers:

Paragraph 10(k) all eges that Respondent unilaterally
i ncreased the wage of tomato sorters (sic) in July, 1978. Respondent does not
deny having effected the increase.?! "It ‘defends upon the ground that the
granting of the increase was not a change in the conditions enjoyed by packers
and contends to have refused the increase

It the General Qounsel's prenise were accurate, a substantial
nunber of col | ective bargaining agreenents in California providing |ower rates
for new or probationary enpl oyees woul d be unl awf ul .

_ 2¥The evi dence establishes that packers rather than sorters were
given the unilateral increase.
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woul d have al tered an under st andi ng between the enpl oyees and the Conpany. The
i ncrease was granted at a tine when the shed enpl oyees were admtted y
agricultural enpl oyees and covered by the UFWs certification.

Wth respect to the allegations of Paragraph 10(k) | make the
fol | ow ng:

Fndings O Fact: Tonato shed packers are paid on a piece
rate basis.

Sonetine during the first week of July, 1976, the packers
| earned fromtheir acquai ntances packing for other tomato sheds in the area
that the Kanano pi ece rate was one-half cent per layer |ower than the rate
bei ng paid by the other sheds. he norning that same week Kawano s packers
declined to start work until Ray Kanano net wth them Garcia and Rozal es,
acting as spokesnen for the group, denanded a pi ece rate increase of one-half
cent per layer to achieve parity wth packers in other sheds in the area.

Kawano attenpted, unsuccessfully, to explain that they were
getting the sane net amount as ot her packers because those packers had one- hal f
cent per |ayer taken fromtheir wages to pay the forenan's salary while no
deducti on was taken fromthe rate recei ved by Kawano packers.

The packers continued to denand the one-hal f cent increase.
Kawano agreed in order to avoid a work stoppage. He told the assenbl ed packers
that Kawano woul d pay the sanme rate as the other sheds, and when those sheds
raised their piece rate, Kanano woul d natch the increase. He told the group to
noti fy the foreman when they | earned of an increase at the other sheds.

As of the first pay period in July, 1978, (ean M ew Kkegawa
and Nagata, other growers in the area having tonato sheds, raised the piece
rate for their packers by one cent per layer. This was the first increase
since July, 1976.

Oh Vednesday, July 5, 1978, Garcia and Rozales told
M zushi na that the piece rate at Wkegawa had been i ncreased by one cent per
| ayer. They told M zushi na that the Kawano packers wanted t he sane i ncrease.
The sane i nfornmati on and denand was al so conveyed to David Kawano that day.
Both M zushi ma and Davi d advi sed Raynond Kawano of the denmand. H's response to
each was that he woul d think about it.

M zushi na spoke with Garcia and Rozal es agai n on Thur sday,
the 6th. They told hi mthat Raynond had al ready said that their rate woul d be
i ncreased when the rate went up at the other sheds. M zushina relayed this
information to Raynond who acknow edged that it was correct. He then directed
M zushi nra to have David notify the packers the next day that their rate woul d
be rai sed by one cent per |ayer. They were so notified on Friday as they were
| eavi ng wor k.

Nei ther Garcia nor Rozal es was aware when they nmade their
rate denand that the UFWhad been recogni zed as the bargai ni ng
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representative for shed workers.

_ Prior to granting the rate increase, Raynond nade no attenpt
to ascertain the accuracy of the representation nade by Garcia and Rozal es
regardi ng the i ncrease.

The UFWwas not inforned that the increase was to be
effected. Nor was the URWappri sed of the pre-existing agreenent between
Raynond and the packers.

h Friday, July 7, Respondent was served wth a re-
presentation petition filed by the Fresh Fruit & Vegetabl e Vorkers Uhi on
seeking an el ection before the ALRB for a unit of all shed workers. Raynond
Kawano was unaware of the service until Saturday, the 8th.

Raynond nade the decision to effect the rate increase w thout
consul ti ng John Kawano or Respondent's | abor attorneys.

Goncl usi ons: Assuming arguendo that the July, 1978, increase
gi ven packers was given pursuant to an agreenent nmade wth the packers in 1976,
It is undeni ed that Respondent failed to give the UFWprior notification of the
I ncrease and that the UFWhad no opportunity to discuss' the natter wth
Respondent before the increase was effected. Appropriate National Labor
Rel ati ons Board precedent nmakes such enpl oyer conduct a violation of the Act.
Ina (rjecent affirmation of this principle the National Labor Rel ations Board
st at ed:

Ve further find no nerit to Respondent’s
contention that by granting enpl oyees an

8 percent across-the-board wage increase it did
not violate Section 8(a) (5) of the Act because
the increase was the result of its sem annual
review policy and was nerely an attenpt to
nmaintain the status quo. As we found wth
respect to the wage increase Respondent granted
on February 2, 1976, such unilateral actions
are violative even when they are nmade pursuant
to an established conpany policy, if they are
taken without affording the representative an
opportunity to bargain. Therefore, we find
Respondent* s granting of the wage increases
wthout notification to or bargaining wth the
Lhion violated Section 8(a)(5) of the Act.

Alis Chalners Gorp., 237 NLRB No. 45, 99 LRRM
1002 (1978); see al so Chat ham Manuf act uri ng
Gonpany, 172 NLRB 1948 (1968); Phil -Mdes,
Inc., 162 NLRB 1435, 1439 (1967).

/1
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The cited cases require rejection of Respondent's status quo
defense and nake it unnecessary to consider other argunents raised by the
General ounsel . Respondent viol ated Sections 1153 (a) and (e) of the Act by
unilaterally granting its tonato shed packers an increase in their piece rates
w thout notifying the Uhion in advance.

B. The Renedy.

Havi ng found that Respondent Kawano failed and refused to
bargain in good faith in violation of Section 1155.2 (a) and Sections 1153 (a)
and (e) of the Act, | shall, pursuant to the provisions of Section 1160. 3,
recommend that Respondent be ordered to neet wth the UFW upon request; to
bargain in good faith; and in particular to refrain fromunilaterally changi ng
enpl oyees wages or working conditions and fromfailing and refusing to furnish
infornation rel evant to col |l ective bargai ning as requested by the UFWto nake
whol e its agricultural enpl oyees for the | oss of wages and ot her econom c
benefits they incurred as a result of Respondent's unlawful conduct, plus
interest thereon conputed at 7%per annum AdamDairy, 4 ALRB No. 24 (1978).

Because Respondent mani fested a continuing pattern of illicit
conduct, | shall recommend that the nake-whol e renmedy commence on June 29,
1977, the date upon whi ch Respondent engaged in conduct which, in view of the
totality of the circunstances, first constituted an unlawful failure and
refusal to bargain in good faith, Q P. Mirphy, 5 AARB No. 63 (1979), and
continue until such tine as Respondent commences to bargain in good faith wth
the UFWand thereafter bargains to contract or inpasse.

_ Havi ng found that Respondent’'s office clerical enpl oyees are
agrl cul tural enployees within the neaning of Section 1140.4(b) of the Act, |
shal I recomnmend that Respondent be directed, upon request by the UFW to
bargain wth respect to the wage and worki ng condi ti ons of such enpl oyees.

The conpl ai nt seeks an order requiring that Respondent rei nburse
the UFWfor expenses incurred in negotiations. No argunent in support of such
remedy was set forth in General Gounsel 's brief. Wile Respondent has been
found to have violated Section 1155.2(a) and Section 1153(e) of the Act, its
conduct during the course of negotiations was not so outrageous or frivol ous as
towarrant the inposition of the UAWs costs of negotiation, particularly is
this true inviewof | the nanner in which the UFWconducted 1tself during the
course of negotiations. | shall not recommend this renedy.

_ | shall reconmend dismssal of the conplaint wth respect to all
all egations thereof in which the Respondent has been found not to have viol ated
the Act.

Woon the entire record, the findings of fact and concl usi ons of
| aw set forth above, | issue the follow ng:

RECOMMENDED CRDER
Pursuant to Labor Gode Section 1160. 3, Respondent Kawano,
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Inc., its officers, agents, successors and assigns, shall:
1. Gease and desist from

(a) Failing or refusing to neet and bargain col |l ectively in good
faith, as defined in Labor Gode Section 1155.2 (a), wth the UFW as the
certified exclusive collective bargai ning representati ve of Respondent's
agricultural enployees; and in particular by unilaterally chang ng enpl oyees'
wages or working conditions, by failing and refusing to furnish infornation
rel evant to collective bargaining at the UPWs request, or by failing and
refusing to bargai n regardi ng wages and working conditions of its office
clerical enpl oyees.

_ ~(b) In any other manner interfering wth, restraining, or
coercing agricultural enployees in the exercise of the rights guaranteed
themby Labor Code Section 1152.

2. Take the follow ng affirmative actions which are deened
necessary to effectuate the policies of the Act:

(a) Woon request, neet and bargain collectively in good faith
wth the UFWas the certified exclusive collective bargai ning representative of
its agricultural enployees, and if an understanding i s reached, enbody such
understandi ng i n a signed agreenent.

(b) Mke whol e those enpl oyees enpl oyed by Respondent in the
appropriate bargaining unit at any tine between June 29, 1977, to the date
Respondent commences to bargain in good faith and thereafter bargains to a
contract or a bona fide inpasse, for all |osses of pay and ot her economc
| osses sustai ned by themas the result of Respondent's refusal to bargain, as
?lig%l) osses have been defined in AdamDairy, dba Rancho Dos Ros, 4 ALRB No. 24

(c) Preserve, and upon request, nake available to the Board or
its agents for examnation and copyi ng all records relevant and necessary to a
determnation of the anounts due to the af orenenti oned enpl oyees under the
terns of this Oder.

_ (d) Sognthe Notice to Enpl oyees attached hereto. Won its
translation by a Board agent into appropriate | anguages, Respondent shal l
thereafter reproduce sufficient copies In each | anguage for the purposes set
forth hereinafter.

(e) Post copies of the attached Notice in conspi cuous pl aces
onits property for a 90-day period, the tines and pl aces of posting to be
determned by the Regional Drector. Respondent shall exercise due care to
repl ace any Notice which has been al tered, defaced, covered or renoved.

(f) Provide a copy of the attached Notice to each enpl oyee hired
during the 12-nonth period follow ng the date of issuance of this Qder.

(g Ml copies of the attached Notice in all appropriate
| anguages, within 30 days after issuance of this Oder, to all
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agricul tural enployees referred to i n Paragraph 2(b) above.

(h) Arrange for a representative of Respondent or a Board agent
to distribute and read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondent on Conpany tine. The reading or readi ngs
shal | be at such tines and places as are specified by the Regional Drector.
Foll owi ng the readi ng(s), the Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to answer any questions
enpl oyees nmay have concerning the Notice or their rights under the Act. The
Regional Drector shall determne a reasonabl e rate of conpensation to be paid
by Respondent to all non-hourly wage enpl oyees to conpensate themfor tine | ost
at this reading and the questi on-and-answer peri od.

(i) Notify the Regional Drector inwiting, wthin 30 days after
the date of issuance of this Oder, of the steps which have been taken to
conply wthit. Uon request of the Regional Drector, Respondent shall notify
himor her periodically thereafter inwiting of further actions taken to
conply wth this Oder.

ITIS FURTHER CRDERED that the certification of the UFW as the
excl usi ve col | ective bargai ning representative for Resgondent' s agricul tural
enpl oyees, be extended for a period of one year fromthe date on which
Respondent commences to bargain in good faith wth the UFW

ITIS FURTHER CROERED that the al | egati ons of the conplaint wth
respect to which no violation of the Act was proved are di smssed.

Cated: January 7, 1980
ACGR GLTURAL LABOR RELATI ONS BOARD

By Aygfﬁ‘
Fobert LeFr onn

Admnistrati ve Law O fi cer
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NOT CE TO BEMPLOYEES

After a hearing at which each side had a chance to present its facts,

the Agricultural Labor Rel ations Board has found that we have violated the
Agricultural Labor Relations Act, and has ordered us to post this Notice. V¢
wll do what the Board has ordered, and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze t hensel ves;
2. Toform join, or hel p any union;

) 3. To bargain as a group and to choose anyone they want to speak for
t hem

4. To act together wth other workers to try to get a contract or to
hel p or protect each other; and

5. To decide not to do any of these things.

Because this is true, we promse you that:

VEE WLL NOT di scharge or otherw se discri mnate agai nst any enpl oyee
because he or she exercised any of these rights.

VEE WLL in the future bargain in good faith wth the UFWw th the
I ntent and purpose of reachi nP an agreenent, if possible, on a collective
bar gai ni ng contract and we w Il give back pag to all of our workers who were
enpl oyed fromJune 29, 1977, to the date we began to bargain in good faith for
our current contract, and who suffered any | oss of wages or benefits because of
our failure to bargain in good faith.

KAMNO | NC

Dat ed: By

(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ati ons Board, an agency
of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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